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is a disagreement over the use of proceeds or 
whenever we reject a request for a release. 

Farm Operating Expenses 

We would expect farm operating expenses 
to present more of a problem than family liv-
ing expenses. There will probably be a few 
disagreements over whether an expense is an 
operating expense (as opposed to a capital 
expense), but it is more likely that there will 
be disagreements over the amount FmHA or 
its successor agency under Public Law 103– 
354 should release for operating expenses and 
whether a particular farm operating expense 
is ‘‘essential.’’ As is the case with family liv-
ing expenses, disagreements will most likely 
arise when proceeds are less than expenses. 

To resolve disputes over the amount to be 
released, remember that we must be reason-
able and release enough to pay for essential 
farm operating expenses. Although a bor-
rower might not always agree that enough 
money is being released, if the borrower’s es-
sential farm operating expenses are being 
paid, we are fulfilling the requirements of 
the statute. We must provide the borrower 
with an opportunity to appeal when there is 
a disagreement over the use of proceeds or 
when we reject a request for a release. 

Section 1962.17 of this subpart states that 
essential expenses are those which are 
‘‘basic, crucial or indispensable.’’ Whether an 
expense is basic, crucial or indispensable de-
pends on the circumstances. For example, 
feed is a farm operating expense, but it is not 
always an essential expense. If adequate pas-
ture is available to meet the needs of the 
borrower’s animals, feed is not essential. 
Feed is essential if animals are confined in 
lots. Hiring a custom harvester is a farm op-
erating expense, but is not an essential ex-
pense if the farmer has the equipment and 
labor to harvest the crop just as well as a 
custom harvester. Hired labor is an oper-
ating expense which might be essential in a 
dairy operation but not in a beef cattle oper-
ation. Payments to creditors are essential if 
the creditor is unable to restructure the debt 
or to carry the debt delinquent. Renting land 
is not essential if the borrower plans to use 
it to grow corn which can be purchased for 
less than the cost of production. Paying out-
standing bills is essential if a supplier is re-
fusing to provide additional credit but not if 
the supplier is willing to carry a balance due. 
Of course, the long term goal of any farming 
operation is to pay all of its expenses, but 
when this is not possible, FmHA or its suc-
cessor agency under Public Law 103–354 and 
the borrower must work together to decide 
which farm operating expenses are essential 
and demand immediate attention and cannot 
be neglected. These are the essential ex-
penses. 

We absolutely must release to pay for es-
sential family living and farm operating ex-
penses; there are no exceptions to this. When 

deciding whether an expense is essential and 
when deciding how much to release, the 
choices we make must be rational, reason-
able, fair and not extreme. They must be 
based on sound judgment, supported by facts, 
and explained to the borrower. Following 
these rules will help us avoid disagreements 
with borrowers. 

[56 FR 15829, Apr. 18, 1991] 

EXHIBIT F TO SUBPART A OF PART 1962 
[RESERVED] 

PART 1965—REAL PROPERTY 

AUTHORITY: 5 U.S.C. 301; 7 U.S.C. 1989, 42 
U.S.C. 1480. 

Subparts A–E [Reserved] 

PART 1980—GENERAL 

Subparts A–C [Reserved] 

Subpart D—Rural Housing Loans 

Sec. 
1980.301 Introduction. 
1980.302 Definitions and abbreviations. 
1980.303–1980.307 [Reserved] 
1980.308 Full faith and credit. 
1980.309 Lender participation in guaranteed 

RH loans. 
1980.310 Loan purposes. 
1980.311 Loan limitations and special provi-

sions. 
1980.312 Rural area designation. 
1980.313 Site and building requirements. 
1980.314 Loans on leasehold interests. 
1980.315 Escrow accounts for exterior devel-

opment. 
1980.316 Environmental requirements. 
1980.317 Equal opportunity and non-

discrimination requirements in use, oc-
cupancy, rental, or sale of housing. 

1980.318 Flood or mudslide hazard area pre-
cautions. 

1980.319 Other Federal, State, and local re-
quirements. 

1980.320 Interest rate. 
1980.321 Terms of loan repayment. 
1980.322 Loan guarantee limits. 
1980.323 Guarantee fee. 
1980.324 Charges and fees by Lender. 
1980.325 Transactions which will not be 

guaranteed. 
1980.326–1980.329 [Reserved] 
1980.330 Applicant equity requirements. 
1980.331 Collateral. 
1980.332 [Reserved] 
1980.333 Promissory notes and security in-

struments. 
1980.334 Appraisal of property serving as 

collateral. 
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1980.335–1980.339 [Reserved] 
1980.340 Acquisition, construction, and de-

velopment. 
1980.341 Inspections of construction and 

compliance reviews. 
1980.342–1980.344 [Reserved] 
1980.345 Applicant eligibility requirements 

for a guaranteed loan. 
1980.346 Other eligibility criteria. 
1980.347 Annual income. 
1980.348 Adjusted annual income. 
1980.349–1980.350 [Reserved] 
1980.351 Requests for reservation of funds. 
1980.352 [Reserved] 
1980.353 Filing and processing applications. 
1980.354 [Reserved] 
1980.355 Review of requirements. 
1980.356–1980.359 [Reserved] 
1980.360 Conditions precedent to issuance of 

the loan note guarantee. 
1980.361 Issuance of loan note guarantee. 
1980.362 [Reserved] 
1980.363 Review of loan closing. 
1980.364–1980.365 [Reserved] 
1980.366 Transfer and assumption. 
1980.367 Unauthorized sale or transfer of the 

property. 
1980.368–1980.369 [Reserved] 
1980.370 Loan servicing. 
1980.371 Defaults by the borrower. 
1980.372 Protective advances. 
1980.373 [Reserved] 
1980.374 Liquidation. 
1980.375 Reinstatement of the borrower’s ac-

count. 
1980.376 Loss payments. 
1980.377 Future recovery. 
1980.378–1980.389 [Reserved] 
1980.390 Interest assistance. 
1980.391 Equity sharing. 
1980.392 Mortgage Credit Certificates 

(MCCs) and Funded Buydown Accounts. 
1980.393–1980.396 [Reserved] 
1980.397 Exception authority. 
1980.398 Unauthorized assistance and other 

deficiencies. 
1980.399 Appeals. 
1980.400 [Reserved] 

Subpart E—Business and Industrial Loan 
Program 

1980.401 Introduction. 
1980.402 Definitions. 
1980.403 Citizenship of borrowers. 
1980.404 [Reserved] 
1980.405 Rural areas. 
1980.406–1980.410 [Reserved] 
1980.411 Loan purposes. 
1980.412 Ineligible loan purposes. 
1980.413 Transactions which will not be 

guaranteed. 
1980.414 Fees and charges by lender and oth-

ers. 
1980.415–1980.418 [Reserved] 
1980.419 Eligible lenders. 
1980.420 Loan guarantee limits. 

1980.421–1980.422 [Reserved] 
1980.423 Interest rates. 
1980.424 Term of loan repayment. 
1980.425 Availability of credit from other 

sources. 
1980.426–1980.431 [Reserved] 
1980.432 Environmental requirements. 
1980.433 Flood or mudslide hazard area pre-

cautions. 
1980.434 Equal opportunity and non-

discrimination requirements. 
1980.435–1980.440 [Reserved] 
1980.441 Borrower equity requirements. 
1980.442 Feasibility studies. 
1980.443 Collateral, personal and corporate 

guarantees, and other requirements. 
1980.444 Appraisal of property serving as 

collateral. 
1980.445 Periodic financial statements and 

audits. 
1980.446–1980.450 [Reserved] 
1980.451 Filing and processing applications. 
1980.452 FmHA or its successor agency 

under Public Law 103–354 evaluation of 
application. 

1980.453 Review of requirements. 
1980.454 Conditions precedent to issuance of 

the Loan Note Guarantee. 
1980.455–1980.468 [Reserved] 
1980.469 Loan servicing. 
1980.470 Defaults by borrower. 
1980.471 Liquidation. 
1980.472 Protective advances. 
1980.473 Additional loans or advances. 
1980.474 [Reserved] 
1980.475 Bankruptcy. 
1980.476 Transfer and assumptions. 
1980.477–1980.480 [Reserved] 
1980.481 Insured loans. 
1980.482–1980.487 [Reserved] 
1980.488 Guaranteed industrial development 

bond issues. 
1980.489 [Reserved] 
1980.490 Business and industry buydown 

loans. 
1980.491–1980.494 [Reserved] 
1980.495 FmHA or its successor agency 

under Public Law 103–354 forms and 
guides. 

1980.496 Exception authority. 
1980.497 General administrative. 
1980.498 Business and Industry Disaster 

Loans. 
1980.499 [Reserved] 
1980.500 OMB control number. 

APPENDIX A TO SUBPART E—FORM FMHA 449– 
1, APPLICATION FOR LOAN AND GUARANTEE 

APPENDIX B TO SUBPART E—CERTIFICATE OF 
INCUMBENCY AND SIGNATURE 

APPENDIX C TO SUBPART E—GUIDELINES FOR 
LOAN GUARANTEES FOR ALCOHOL FUEL 
PRODUCTION FACILITIES 

APPENDIX D TO SUBPART E—ALCOHOL PRO-
DUCTION FACILITIES PLANNING, PER-
FORMING, DEVELOPMENT AND PROJECT 
CONTROL 
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APPENDIX E TO SUBPART E—ENVIRONMENTAL 
ASSESSMENT GUIDELINES 

APPENDIX F TO SUBPART E—CONDITIONAL 
COMMITMENT FOR GUARANTEE 

APPENDIX G TO SUBPART E [RESERVED] 
APPENDIX H TO SUBPART E—SUGGESTED FOR-

MAT FOR THE OPINION OF THE LENDER’S 
LEGAL COUNSEL 

APPENDIX I TO SUBPART E—INSTRUCTIONS FOR 
LOAN GUARANTEES FOR DROUGHT AND DIS-
ASTER RELIEF 

APPENDIX J TO SUBPART E [RESERVED] 
APPENDIX K TO SUBPART E—REGULATIONS 

FOR LOAN GUARANTEES FOR DISASTER AS-
SISTANCE FOR RURAL BUSINESS ENTER-
PRISES 

EXHIBIT G TO SUBPART E [NOTE] 

Subparts F–I [Reserved] 

AUTHORITY: 5 U.S.C. 301 and 7 U.S.C. 1989. 
Subpart E also issued under 7 U.S.C. 

1932(a). 

Subparts A–C [Reserved] 

Subpart D—Rural Housing Loans 

SOURCE: 60 FR 26985, May 22, 1995, unless 
otherwise noted. 

§ 1980.301 Introduction. 
(a) Policy. This subpart contains reg-

ulations for single family Rural Hous-
ing (RH) loan guarantees by the Rural 
Housing Service (RHS) and applies to 
lenders, borrowers, and other parties 
involved in making, guaranteeing, 
servicing, holding or liquidating such 
loans. Any processing or servicing ac-
tivity conducted pursuant to this sub-
part involving authorized assistance to 
RHS employees, members of their fam-
ilies, known close relatives, or business 
or close personal associates is subject 
to the provisions of subpart D of part 
1900. Applicants for this assistance are 
required to identify any known rela-
tionship or association with an RHS 
employee. 

(b) Program objective. The basic objec-
tive of the guaranteed RH loan pro-
gram is to assist eligible households in 
obtaining adequate but modest, decent, 
safe, and sanitary dwellings and re-
lated facilities for their own use in 
rural areas by guaranteeing sound RH 
loans which otherwise would not be 
made without a guarantee. Guarantees 
issued under this subpart are limited to 
loans to applicants with incomes that 

do not exceed income limits as pro-
vided in exhibit C of FmHA Instruction 
1980–D (available in any RHS office). 

(c) [Reserved] 
(d) Nondiscrimination. Loan guaran-

tees and services provided under this 
subpart are subject to various civil 
rights statutes. Assistance shall not be 
denied to any person or applicant based 
on race, sex, national origin, color, fa-
milial status, religion, age, or physical 
or mental disability (the applicant 
must possess the capacity to enter into 
a legal contract for services). The Con-
sumer Protection Act provides that the 
applicant may not be denied assistance 
based on receipt of income from public 
assistance or because the applicant 
has, in good faith, exercised any right 
provided under the Act. 

§ 1980.302 Definitions and abbrevia-
tions. 

(a) The following definitions are ap-
plicable to RH loans: 

Agency: Rural Housing Service 
(RHS). 

Applicant. The party applying to a 
Lender for a loan. 

Approval official. An RHS employee 
with delegated loan approval authority 
under subpart A of part 1901 consistent 
with the amount and type of loan con-
sidered. 

Borrower. Collectively, all parties 
who applied for and received a specific 
guaranteed loan from an eligible Lend-
er. 

Coapplicant. An adult member of the 
household who joins the applicant in 
applying to a lender for a loan. 

Conditional commitment. RHS’s notice 
to the Lender that the material it has 
submitted is approved subject to the 
completion of all conditions and re-
quirements set forth in the notice. 

Development standard. The current 
edition of any of the model building, 
plumbing, mechanical, and electrical 
codes listed in exhibit E to subpart A 
of part 1924 applicable to single family 
residential construction or other simi-
lar codes adopted by RHS for use in the 
state. 

Disabled person. A person who is un-
able to engage in any substantially 
gainful activity by reason of any medi-
cally determinable physical or mental 
impairment expected to result in death 
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or which has lasted or is expected to 
last for a continuous period of not less 
than 12 months. The disability is ex-
pected to be of long or indefinite dura-
tion; substantially impede the person’s 
ability to live independently; and is of 
such a nature that the person’s ability 
to live independently could be im-
proved by more suitable housing condi-
tions. In the case of an individual who 
has attained the age of 55 and is blind, 
disability is defined as inability by rea-
son of such blindness to engage in sub-
stantially gainful activity requiring 
skills or abilities comparable to those 
of any gainful activity in which the in-
dividual has previously engaged with 
some regularity over a substantial pe-
riod of time. Receipt of veteran’s bene-
fits for disability, whether service-ori-
ented or otherwise, does not automati-
cally establish disability. A disabled 
person also includes a person with a de-
velopmental disability. A develop-
mental disability means a severe, 
chronic disability of a person which: 

(1) Is attributable to a mental or 
physical impairment or a combination 
of mental and physical impairments; 

(2) Is manifested before the person at-
tains age 22; 

(3) Is likely to continue indefinitely; 
(4) Results in substantial functional 

limitations in one or more of the fol-
lowing areas of major life activity: 

(i) Self-care, 
(ii) Receptive and expressive lan-

guage, 
(iii) Learning, 
(iv) Mobility, 
(v) Self-direction, 
(vi) Capacity for independent living, 

and 
(vii) Economic self-sufficiency; and 
(5) Reflects the person’s need for a 

combination and sequence of special 
care, treatment, or other services 
which are of lifelong or extended dura-
tion and are individually planned and 
coordinated. 

Displaced homemaker. An individual 
who is an adult; has not worked full- 
time full-year (2,080 hours) in the labor 
force for a number of years but has 
during such years worked primarily 
without remuneration to care for the 
home and family; and is unemployed or 
underemployed and is experiencing dif-

ficulty in obtaining or upgrading em-
ployment. 

Elderly family. An elderly family con-
sists of one of the following: 

(1) A person who is the head, spouse, 
or sole member of a household and who 
is 62 years of age or older, or who is 
disabled and is the applicant/borrower 
or the coapplicant/coborrower; or 

(2) Two or more unrelated elderly 
(age 62 or older), disabled persons who 
are living together, at least one of 
whom is the applicant/borrower or co-
applicant/coborrower; or 

(3) In the case of a family where a de-
ceased borrower/coborrower or spouse 
was at least 62 years old or disabled, 
the surviving household members shall 
continue to be classified as an ‘‘elderly 
family’’ for the purpose of determining 
adjusted income even though the sur-
viving members may not meet the defi-
nition of elderly family on their own, 
provided: 

(i) They occupied the dwelling with 
the deceased family member at the 
time of his/her death; and 

(ii) If one of the surviving members is 
the spouse of the deceased family mem-
ber, the surviving family shall be clas-
sified as an elderly family only until 
the remarriage of the surviving spouse; 
and 

(iii) At the time of death, the dwell-
ing of the deceased family member was 
financed under title V of the Housing 
Act of 1949, as amended. 

Eligible lender. A Lender meeting the 
criteria outlined in § 1980.309 who has 
requested and received RHS approval 
for participation in the program. 

Existing dwelling. A dwelling which 
has been completed for more than 1 
year as evidenced by an occupancy per-
mit or a similar document. 

Extended family. A family unit com-
prised of adult relatives who live to-
gether with the other members of the 
household, for reasons of physical de-
pendency, economics, and/or social cus-
tom, who, under other circumstances, 
could maintain separate households. A 
typical example is parents living with 
their adult children. 

Federal National Mortgage Association 
(Fannie Mae) rate. The rate authorized 
in exhibit B of FmHA Instruction 440.1 
(available in any RHS office). 
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Finance Office. The office which 
maintains RHS’s financial records. 

First-time homebuyer. Any individual 
who (and whose spouse) has had no 
present ownership in a principal resi-
dence during the 3 year period ending 
on the date of purchase of the property 
acquired with a guaranteed loan under 
this subpart. A first-time homebuyer 
includes displaced homemakers and 
single parents even though they might 
have owned, or resided in, a dwelling 
with a spouse. This definition is used 
to determine RHS processing priority 
in accordance with § 1980.353. 

Guaranteed loan. A loan made, held, 
and serviced by a Lender for which 
RHS has entered into an agreement 
with the Lender in accordance with 
this subpart. 

Household or family. The applicant, 
coapplicant, and all other persons who 
will make the applicant’s dwelling 
their primary residence for all or part 
of the next 12 months. The temporary 
absence of a child from the home due 
to placement in foster care shall not be 
taken into account in considering fam-
ily composition and size. Foster chil-
dren placed in the borrower’s home and 
live-in aides shall not be counted as 
members of the household. 

Interest assistance. Loan assistance 
payments made by RHS to the Lender 
on behalf of the borrower. 

Lender. The organization making, 
holding, and/or servicing the loan 
which is guaranteed under the provi-
sions of this subpart. The Lender is 
also the party requesting the guar-
antee. The Lender includes an entity 
purchasing an RHS guaranteed loan. A 
purchasing Lender acquires all the 
privileges, duties, and responsibilities 
of the originating Lender. The Lender 
is primarily responsible for origi-
nating, underwriting, servicing, and, 
where necessary, liquidating the loan 
and disposing of the property in a man-
ner consistent with maximizing the 
Government’s interest. 

Lender agreement. The signed master 
agreement between RHS and the Lend-
er setting forth the Lender’s loan re-
sponsibilities for loan processing and 
servicing guaranteed RH loans. 

Lender record change. The Lender’s 
notice to RHS of a change of Lender or 
a change of servicer. 

Liquidation. Liquidation of the loan 
occurs when the Lender acquires title 
to the security, a third party buys the 
property at the foreclosure sale, or the 
borrower sells the property to a third 
party in order to avoid or cure a de-
fault situation with the prior approval 
of the Lender and RHS. In states pro-
viding a redemption period, the Lender 
does not typically acquire title until 
after expiration of the redemption pe-
riod. 

Liquidation expense. The Lender’s cost 
of liquidation including those costs 
that do not qualify as a protective ad-
vance. 

Loan note guarantee. The signed com-
mitment issued by RHS setting forth 
the terms and conditions of the guar-
antee. 

Manufactured home. A structure built 
to the Federal Manufactured Home 
Construction and Safety Standards and 
RHS thermal requirements. 

Master interest assistance agreement. 
The agreement among RHS, the bor-
rower, and the Lender which provides 
the basis for payment of interest as-
sistance and shared equity. 

Minor. A person under 18 years of age. 
Neither the applicant, coapplicant, or 
spouse may be counted as a minor. Fos-
ter children placed in the borrower’s 
home are not counted as minors for the 
purpose of determination of annual or 
adjusted income. 

Net family assets. Include: 
(1) The value of equity in real prop-

erty, savings, individual retirement ac-
counts (IRA), demand deposits, and the 
market value of stocks, bonds, and 
other forms of capital investments, but 
exclude: 

(i) Interests in Indian Trust land, 
(ii) The value of the dwelling and a 

minimum adequate site, 
(iii) Cash on hand which will be used 

to reduce the amount of the loan, 
(iv) The value of necessary items of 

personal property such as furniture and 
automobiles and the debts against 
them, 

(v) The assets that are a part of the 
business, trade, or farming operation in 
the case of any member of the house-
hold who is actively engaged in such 
operation, and 

(vi) The value of a trust fund that 
has been established and the trust is 
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not revocable by, or under the control 
of, any member of the household, so 
long as the funds continue to be held in 
trust. 

(2) The value of any business or 
household assets disposed of by a mem-
ber of the household for less than fair 
market value (including disposition in 
trust, but not in a foreclosure or bank-
ruptcy sale) during the 2 years pre-
ceding the date of application, in ex-
cess of the consideration received 
therefore. In the case of a disposition 
as part of a separation or divorce set-
tlement, the disposition shall not be 
considered to be less than fair market 
value if the household member receives 
important consideration not measur-
able in dollar terms. 

Net proceeds. The proceeds remaining 
from the property after it is sold or its 
net value as determined in accordance 
with this subpart. The determination 
of net proceeds depends upon whether 
the property is sold or acquired by the 
Lender. Net proceeds may be deter-
mined using the appraised value and 
subtracting authorized deductions 
when the Lender acquires the property. 

Protective advance. Advances made by 
the Lender when the borrower is in liq-
uidation or otherwise in default to pro-
tect or preserve the security from loss 
or destruction. 

Qualifying income. The amount of the 
applicant’s income which the lender 
determines is adequate and dependable 
enough to consider for repayment abil-
ity. This figure may be different from 
the adjusted income which is used for 
RHS program eligibility. Qualifying in-
come is typically less than adjusted in-
come unless the applicant has income 
from the sources listed in § 1980.347(e). 

Rural area. An area meeting the re-
quirements of § 1980.312. Rural areas are 
designated on maps available in the 
RHS office servicing that area. 

Single parent. An individual who is 
unmarried or legally separated from a 
spouse and has custody or joint cus-
tody of one or more minor children or 
is pregnant. 

State Director. Director of RHS pro-
grams within a state office area. 

Veteran. A veteran is a person who 
has been discharged or released from 
the active forces of the United States 
Army, Navy, Air Force, Marine Corps, 

or Coast Guard under conditions other 
than dishonorable discharge including 
‘‘clemency discharges’’ and who served 
on active duty in such forces: 

(1) From April 6, 1917, through March 
31, 1921; 

(2) From December 7, 1941, through 
December 31, 1946; 

(3) From June 27, 1950, through Janu-
ary 31, 1955; or 

(4) For more than 180 days, any part 
of which occurred after January 31, 
1955, but on or before May 7, 1975. 

(b) The following abbreviations are 
applicable to this subpart: 

Fannie Mae— Federal National Mort-
gage Association. 

FCS— Farm Credit Service. 
FHA— Federal Housing Administra-

tion. 
Freddie Mac— Federal Home Loan 

Mortgage Corporation. 
Ginnie Mae— Government National 

Mortgage Association. 
HUD— Department of Housing and 

Urban Development. 
IRS— Internal Revenue Service. 
MCCs— Mortgage Credit Certificates. 
PITI— Principal, Interest, Taxes, and 

Insurance. 
RHS— Rural Housing Service. 
URAR— Uniform Residential Ap-

praisal Report. 
VA— Department of Veterans Affairs. 

§§ 1980.303–1980.307 [Reserved] 

§ 1980.308 Full faith and credit. 

The loan note guarantee constitutes 
an obligation supported by the full 
faith and credit of the United States 
and is incontestable except for fraud or 
misrepresentation of which the Lender 
has actual knowledge at the time it be-
comes such Lender or which the Lender 
participates in or condones. Misrepre-
sentation includes negligent misrepre-
sentation. A note which provides for 
the payment of interest on interest 
shall not be guaranteed. Any guarantee 
or assignment of a guarantee attached 
to or relating to a note which provides 
for the payment of interest on interest 
is void. Notwithstanding the prohibi-
tion of interest on interest, interest 
may be capitalized in connection with 
reamortization over the remaining 
term with written concurrence of RHS. 
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The loan note guarantee will be unen-
forceable to the extent any loss is occa-
sioned by violation of usury laws, neg-
ligent servicing, or failure to obtain 
the required security regardless of the 
time at which RHS acquires knowledge 
of the foregoing. Negligent servicing is 
defined as servicing that is incon-
sistent with this subpart and includes 
the failure to perform those services 
which a reasonably prudent Lender 
would perform in servicing its own loan 
portfolio of loans that are not guaran-
teed. The term includes not only the 
concept of a failure to act, but also not 
acting in a timely manner or acting 
contrary to the manner in which a rea-
sonably prudent Lender would act up 
to the time of loan maturity or until a 
final loss is paid. Any losses occasioned 
will be unenforceable to the extent 
that loan funds are used for purposes 
other than those authorized in this 
subpart. When the Lender conducts liq-
uidation in an expeditious manner, in 
accordance with the provisions of 
§ 1980.374, the loan note guarantee shall 
cover interest until the claim is paid 
within the limit of the guarantee. 

§ 1980.309 Lender participation in 
guaranteed RH loans. 

(a) Qualification. The following Lend-
ers are eligible to participate in the 
RHS guaranteed RH loan program upon 
presentation of evidence of said ap-
proval and execution of the RHS Lend-
er Agreement. 

(1) Any state housing agency; 
(2) Any Lender approved by HUD as a 

supervised or nonsupervised mortgagee 
for submission of one to four family 
housing applications for Federal Hous-
ing Mortgage Insurance or as an issuer 
of Ginnie Mae mortgage backed securi-
ties; 

(3) Any Lender approved as a super-
vised or nonsupervised mortgagee for 
the VA; 

(4) Any Lender approved by Fannie 
Mae for participation in one to four 
family mortgage loans; 

(5) Any Lender approved by Freddie 
Mac for participation in one to four 
family mortgage loans; 

(6) An FCS institution with direct 
lending authority; and 

(7) Any Lender participating in other 
RHS, Rural Business-Cooperative Serv-

ice, Rural Utilities Service, and/or 
Farm Service Agency guaranteed loan 
programs. 

(b) Lender approval. A Lender listed 
in paragraph (a) of this section must 
request a determination of eligibility 
in order to participate as an origi-
nating Lender in the program. Re-
quests may be made to the state office 
serving the state jurisdiction or to the 
National office when multiple state ju-
risdictions are involved. 

(1) The Lender must provide the fol-
lowing information to RHS: 

(i) Evidence of approval, as appro-
priate, for the criteria under paragraph 
(a) of this section, which the Lender 
meets. 

(ii) The Lender’s Tax Identification 
Number. 

(iii) The name of an official of the 
Lender who will serve as a contact for 
RHS regarding the Lender’s guaranteed 
loans. 

(iv) A list of names, titles, and re-
sponsibilities of the Lender’s principal 
officers. 

(v) An outline of the Lender’s inter-
nal loan criteria for issues of credit 
history and repayment ability and a 
copy of the Lender’s quality control 
plan for monitoring production and 
servicing activities. 

(vi) An executed certification regard-
ing debarment, suspension, or other 
matters—primary covered trans-
actions. The certification will be ob-
tained using a form prescribed by RHS. 

(2) The Lender must agree to: 
(i) Obtain and keep itself informed of 

all program regulations and guidelines 
including all amendments and revi-
sions of program requirements and 
policies. 

(ii) Process and service RHS guaran-
teed loans in accordance with Agency 
regulations. 

(iii) Permit RHS employees or its 
designated representatives to examine 
or audit all records and accounts re-
lated to any RHS loan guarantee. 

(iv) Be responsible for the servicing 
of the loan, or if the loan is to be sold, 
sell only to an entity which meets the 
provisions of paragraph (a) of this sec-
tion. 

(v) Use forms which have been ap-
proved by FHA, Fannie Mae, Freddie 
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Mac, or, for FCS Lenders, use the ap-
propriate FCS forms. 

(vi) Maintain its approval if quali-
fication as an RHS Lender was based 
on approval by HUD, VA, Fannie Mae, 
or Freddie Mac including maintaining 
the minimum allowable net capital, ac-
ceptable levels of liquidity, and any re-
quired fidelity bonding and/or mort-
gage servicing errors and omissions 
policies required by HUD, VA, Fannie 
Mae, or Freddie Mac, as appropriate. 

(vii) Operate its facilities in a pru-
dent and business-like manner. 

(viii) Assure that its staff is well 
trained and experienced in loan origi-
nation and/or loan servicing functions, 
as necessary, to assure the capability 
of performing all of the necessary 
origination and servicing functions. 

(ix) Notify RHS in writing if the 
Lender: 

(A) Ceases to meet any financial re-
quirements of the entity under which 
the Lender qualified for RHS eligi-
bility; 

(B) Becomes insolvent; 
(C) Has filed for bankruptcy protec-

tion, has been forced into involuntary 
bankruptcy, or has requested an as-
signment for the benefit of creditors; 

(D) Has taken any action to cease op-
erations or discontinue servicing or liq-
uidating any or all of its portfolio of 
RHS guaranteed loans; 

(E) Has any change in the Lender 
name, location, address, or corporate 
structure; 

(F) Has become delinquent on any 
Federal debt or has been debarred, sus-
pended, or sanctioned by any Federal 
agency or in accordance with any ap-
plicable state licensing or certification 
requirements. 

(c) [Reserved] 
(d) Handling applications for Lender 

eligibility. Upon determination of a 
Lender’s eligibility to originate loans, 
RHS and the Lender will execute the 
RHS Lender Agreement. The Lender 
Agreement establishes the Lender’s au-
thorization for participation in the 
program as an originator, servicer, or 
holder of RHS single family mortgage 
loans. The Lender Agreement shall be 
in effect until terminated by either the 
Agency or the Lender in accordance 
with the terms of the Lender Agree-
ment and this subpart. 

(e) Lender sale of guaranteed loans. 
Loans guaranteed under this subpart 
may be sold only to entities which 
meet the qualifications in paragraphs 
(a) and (b) of this section or directly to 
Fannie Mae or Freddie Mac. Such enti-
ties are referred to as a Lender and are 
to be treated as a Lender for all pur-
poses under this subpart. The selling 
Lender shall provide the original loan 
note guarantee to the purchasing Lend-
er. The selling Lender is responsible for 
reporting the sale of any loan to RHS 
within 30 days using a reporting form 
provided by RHS. The purchasing 
Lender must execute a Lender Agree-
ment or have a valid Lender Agree-
ment on file with RHS. The purchasing 
Lender shall succeed to all rights, title, 
and interest of the Lender under the 
loan note guarantee. Any necessary or 
convenient assignments or other in-
struments relating to the loan and any 
other actions necessary or convenient 
to perfect or record such transaction 
are the responsibility of the purchasing 
Lender. The purchasing Lender as-
sumes the obligations of, and will be 
bound by and will comply with, all cov-
enants, agreements, terms, and condi-
tions contained in any note, security 
instrument, loan note guarantee, and 
of any outstanding agreements in con-
nection with such loan purchased. The 
purchasing Lender shall be subject to 
any defenses, claims, or setoffs that 
RHS would have against the Lender if 
the Lender had continued to hold the 
loan. 

(f) Lender responsibility. The Lender 
will be responsible for the processing, 
servicing, and liquidation (if necessary) 
of the loan. The Lender may use 
agents, correspondents, branches, fi-
nancial experts, or other #institutions 
in carrying out its responsibilities. 
Lenders are fully responsible for their 
own actions and the actions of those 
acting on the Lender’s behalf. 

(1) Processing. The Lender must abide 
by limitations on loan purposes, loan 
limitations, interest rates, and terms 
set forth in this subpart. The Lender 
will obtain, complete, and submit to 
RHS the items required in § 1980.353(c). 
The Lender may utilize the services of 
a non-RHS approved lender for origi-
nating residential loans. The RHS ap-
proved lender is responsible for the 
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loan underwriting and for obtaining 
the RHS conditional commitment. The 
agent may close the loan in its name 
provided the loan is immediately 
transferred to the approved lender to 
whom the guarantee will be issued. 

(2) Servicing. Lenders are fully re-
sponsible for servicing and protecting 
the security for all guaranteed loans. 
When servicing is carried out by a 
third party, the Lender will inform 
RHS of the name and address of the 
servicer. 

(3) Liquidation. The Lender will com-
plete any liquidation of loans guaran-
teed under the provisions of the Lender 
Agreement. Loss claims will be sub-
mitted on the RHS Loss Report form. 
The loss report will be accompanied by 
supporting information to outline dis-
position of all security pledged to se-
cure the loan. The Lender shall also ef-
fect collection of the debt from other 
assets of the borrower to the extent 
practicable. 

(4) Counseling. Lenders are encour-
aged to offer or provide for home own-
ership counseling. Lenders may require 
first-time homebuyers to undergo such 
counseling if it is reasonably available 
in the local area. When home owner-
ship counseling is provided or spon-
sored by RHS or another Federal agen-
cy in the local area, the Lender must 
require the borrower to successfully 
complete the course. 

(g) Monitoring a Lender’s processing 
and servicing of loans. If RHS deter-
mines that the Lender is not fulfilling 
the obligations of the Lender Agree-
ment or that the Lender fails to main-
tain the required criteria, the Lender 
will be notified in writing of the defi-
ciencies and allowed a maximum of 30 
days to correct them. If the Lender 
fails to make the required corrections, 
RHS will proceed as provided in para-
graph (h) of this section. 

(1) Loan processing review for new 
Lenders. RHS may review loans devel-
oped by an eligible Lender to assure 
compliance with, and understanding of, 
Agency regulations. 

(2)–(3) [Reserved] 
(h) Termination of Lender eligibility. 

The Lender remains eligible as long as 
the Lender meets the criteria in para-
graph (a) of this section unless that 
Lender’s status is revoked by RHS or 

by another Federal agency. RHS shall 
revoke the eligible Lender status of 
any Lender who fails to comply with 
requirements of paragraph (b) or (e) of 
this section. Status may also be re-
voked if the Lender violates the terms 
of the Lender Agreement, fails to prop-
erly service any guaranteed loan, or 
fails to adequately protect the inter-
ests of the Lender and the Government. 
If the Lender is determined to be no 
longer eligible, the Lender will con-
tinue to service any outstanding loans 
guaranteed under this subpart which 
are held by the Lender or RHS may re-
quire the Lender to transfer the serv-
icing of the loan. In addition to revoca-
tion of eligible Lender status, the 
Lender may be debarred by RHS. 

§ 1980.310 Loan purposes. 
The purpose of a loan guaranteed 

under this subpart must be to acquire a 
completed dwelling and related facili-
ties to be used by the applicant as a 
primary residence. The loan may be to 
purchase a new dwelling or an existing 
dwelling. The guaranteed loan may be 
for ‘‘take out’’ financing for a loan to 
construct a new dwelling or improve an 
existing dwelling when the construc-
tion financing is arranged in connec-
tion with the loan package. The loan 
may include funds for the purchase and 
installation of necessary appliances, 
energy saving measures, and storm cel-
lars. Incidental expenses for tax moni-
toring services, architectural, ap-
praisal, survey, environmental, and 
other technical services may be in-
cluded. Subject to § 1980.311, eligible 
loan purposes also include: 

(a) Necessary related facilities such 
as a garage, storage shed, walks, drive-
way, and water and/or sewage facilities 
including reasonable connection fees 
for utilities which the buyer is required 
to pay. 

(b) Special design features or equip-
ment necessary to accommodate a 
physically disabled member of the 
household. 

(c) The cost of establishing an escrow 
account for real estate taxes and/or in-
surance premiums. 

(d) Title clearance, title insurance, 
and loan closing; stock in a cooperative 
lending agency necessary to obtain the 
loan; and, for low-income applicants 
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only, loan discount points to reduce 
the note interest rate from the rate au-
thorized in § 1980.320 not exceeding the 
amount typical for the area. 

(e) Provide funds for seller equity 
and/or essential repairs when an exist-
ing guaranteed loan is to be assumed 
simultaneously. 

§ 1980.311 Loan limitations and special 
provisions. 

(a) Prohibited loan purposes. Condi-
tional commitments will not be issued 
if loan funds are to be used for: 

(1) Payment of construction draws. 
(2) The purchase of furniture or other 

personal property except for essential 
equipment and materials authorized in 
accordance with § 1980.310. 

(3) Refinancing RHS debts, debts 
owed the Lender (other than construc-
tion/development, financing incurred 
in conjunction with the proposed loan), 
or debts on a manufactured home. 

(4) Purchase or improvement of in-
come-producing land, or buildings to be 
used principally for income-producing 
purposes, or buildings not essential for 
RH purposes, or to buy or build build-
ings which are largely or in part spe-
cifically designed to accommodate a 
business or income-producing enter-
prise. 

(5) Payment of fees, charges, or com-
missions, such as finder’s fees for pack-
aging the applications or placement 
fees for the referral of a prospective ap-
plicant to RHS. 

(6) Improving the entry of a home-
stead entryman or desert entryman 
prior to receipt of patent. 

(7) Purchase a dwelling with an in- 
ground swimming pool. 

(b) Limitations. The principal purpose 
of the loan, except for a subsequent 
loan to an existing borrower, must be 
to buy or build a dwelling. The loan 
may include additional funds in ac-
cordance with § 1980.310. The amount of 
the loan may not exceed the maximum 
dollar limitation of section 203(b)(2) of 
the National Housing Act (12 U.S.C. 
1702). 

(1) A loan for the acquisition of a 
newly constructed dwelling that meets 
the requirements of § 1980.341(b) of this 
subpart may be made for up to 100 per-
cent of the appraised value or the cost 
of acquisition and any necessary devel-

opment including those purposes in 
§ 1980.310, whichever is less. 

(2) A loan for the acquisition of an 
existing dwelling and development, if 
any, in conjunction with the acquisi-
tion of an existing dwelling may be 
made for up to 100 percent of the ap-
praised value or the cost of acquisition 
and necessary development including 
those purposes in § 1980.310, whichever 
is less. 

(3) A loan for the acquisition of a 
newly constructed dwelling (a dwelling 
that does not meet the definition for 
an existing dwelling) that does not 
meet the requirements of § 1980.341(b) is 
limited to 90 percent of the present 
market value. 

(c) Subdivisions. Housing units may be 
financed in existing subdivisions ap-
proved by local, regional, state, or Fed-
eral government agencies before 
issuance of a conditional commitment. 
The subdivision must meet the require-
ments of § 1901.203. An existing subdivi-
sion is one in which the local govern-
ment has accepted the subdivision 
plan, its principal developments and 
right-of-ways, the construction of 
streets, water and water/waste disposal 
systems, and utilities; is at a point 
which precludes any major changes; 
and provisions are in place for contin-
uous maintenance of the streets and 
the water and water/waste disposal sys-
tems. A dwelling served by a home-
owners association (HOA) may be ac-
cepted when the project has been ap-
proved or accepted by HUD, VA, 
Fannie Mae, or Freddie Mac. 

§ 1980.312 Rural area designation. 
A rural area is an area which is iden-

tified as rural by RHS in accordance 
with 7 CFR part 3550. Current county 
maps showing ineligible areas are 
available in RHS field offices. 

[60 FR 26985, May 22, 1995, as amended at 67 
FR 78329, Dec. 24, 2002] 

§ 1980.313 Site and building require-
ments. 

(a) Rural area. The property on which 
the loan is made must be located in a 
designated rural area as identified in 
§ 1980.312. A nonfarm tract to be pur-
chased or improved with loan funds 
must not be closely associated with 
farm service buildings. 
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(b) Access. The property must be con-
tiguous to and have direct access from 
a street, road, or driveway. Streets and 
roads must be hard surface or all- 
weather surface. 

(c) Water and water/waste disposal sys-
tem. A nonfarm tract on which a loan is 
to be made must have an adequate 
water and water/waste disposal system 
and other related facilities. Water and 
water/waste disposal systems serving 
the site must be approved by a state or 
local government agency. When the 
site is served by a privately owned and 
centrally operated water and water/ 
waste disposal system, the system 
must meet the design requirements of 
the State Department of Health or 
comparable reviewing and regulatory 
agency. Written verification must be 
obtained from the regulatory agency 
that the private water and water/waste 
system complies with the Safe Drink-
ing Water Act (42 U.S.C. 300F et seq.), 
and the Clean Water Act (33 U.S.C. 1251 
et seq.), respectively. A system owned 
and/or operated by a private party 
must have a binding agreement which 
allows interested third parties, such as 
the Lender, to enforce the obligation of 
the operator to provide satisfactory 
service at reasonable rates. 

(d) [Reserved] 
(e) Modest house. Dwellings financed 

must provide decent, safe, and sanitary 
housing and be modest in cost. A dwell-
ing that can be purchased with a loan 
not exceeding the maximum dollar lim-
itation of section 203(b)(2) of the Na-
tional Housing Act (12 U.S.C. 1702) is 
considered modest. Generally, the 
value of the site must not exceed 30 
percent of the total value of the prop-
erty. When the value of the site is typ-
ical for the area, as evidenced by the 
appraisal, and the site cannot be sub-
divided into two or more sites, the 30 
percent limitation may be exceeded. 

(f) Thermal standards. Dwellings fi-
nanced shall meet the standards out-
lined in exhibit D of subpart A of part 
1924 except for an existing dwelling, if 
documentation is provided to establish 
that the actual cost of heating and 
cooling is not significantly greater 
than those costs for a dwelling that 
meets RHS’s thermal standards. If the 
dwelling is excepted, only the perim-
eter of the house at the band beam and 

the heat ducts in unheated basements 
or crawlspace must be insulated. 

(g) Existing dwelling. An existing 
dwelling financed must be cost effec-
tive to the applicant including reason-
able costs of utilities and maintenance 
for the area. Loan guarantees may be 
made on an existing manufactured 
home when it meets the provisions of 
paragraph (i)(2)(i) of this section. 

(h) Repairs. Any dwelling financed 
with an RHS guarantee must be struc-
turally sound, functionally adequate, 
and placed in good repair prior to 
issuance of the Loan Note Guarantee 
except as provided in § 1980.315. 

(i) Manufactured homes. New units 
that meet the requirements of exhibit 
J of subpart A of part 1924 and pur-
chased through RHS approved dealer- 
contractors may be considered for a 
guaranteed loan under this subpart. 
The Lender may obtain a list of RHS 
approved models and dealer-contrac-
tors from any RHS office in the area 
served. 

(1) Loans may be guaranteed for the 
following purposes when the security 
covers both the unit and the lot: 

(i) A new unit and related site devel-
opment work on a site owned or pur-
chased by the applicant which meets 
the requirements and limitations of 
this section or a leasehold meeting the 
provisions of § 1980.314. 

(ii) Transportation and set-up costs 
for a new unit. 

(2) Loans may not be guaranteed for: 
(i) An existing unit and site unless it 

is already financed with a Section 502 
RH direct or guaranteed loan, is being 
sold from RHS inventory, or is being 
sold from the Lender’s inventory pro-
vided the Lender acquired possession of 
the unit through a loan guaranteed 
under this subpart. 

(ii) The purchase of a site without 
also financing the unit. 

(iii) Existing debts owed by the appli-
cant/borrower. 

(iv) A unit without an affixed certifi-
cation label indicating the unit was 
constructed in accordance with the 
Federal Manufactured Home Construc-
tion and Safety Standards. 

(v) Alteration or remodeling of the 
unit when the initial loan is made. 

(vi) Furniture, including movable ar-
ticles of personal property such as 
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drapes, beds, bedding, chairs, sofas, 
lamps, tables, televisions, radios, 
stereo sets, and similar items. Items 
such as wall-to-wall carpeting, refrig-
erators, ovens, ranges, clothes washers 
or dryers, heating or cooling equip-
ment, or similar items may be fi-
nanced. 

(vii) Any unit not constructed to the 
RHS thermal standards as identified by 
an affixed label for the winter degree 
day zone where the unit will be lo-
cated. 

§ 1980.314 Loans on leasehold inter-
ests. 

A loan may be guaranteed if made on 
a leasehold owned or being acquired by 
the applicant when the Lender deter-
mines that long-term leasing of home-
sites is a well established practice and 
such leaseholds are freely marketable 
in the area provided the Lender deter-
mines and certifies to RHS that: 

(a) Unable to obtain fee title. The ap-
plicant is unable to obtain fee title to 
the property. 

(b) Unexpired term. The lease has an 
unexpired term (term plus option to 
renew) of at least 40 years from the 
date of approval. 

§ 1980.315 Escrow accounts for exte-
rior development. 

When proposed exterior development 
work cannot be completed because of 
weather and the work remaining to be 
done does not affect the livability of 
the dwelling, an escrow account for ex-
terior development only may be estab-
lished by the originating lender if the 
following conditions are met: 

(a) A signed contract and bid sched-
ule is in effect for the proposed exterior 
development work. 

(b) The contract for development 
work must provide for completion 
within 120 days. 

(c) The Lender agrees to obtain a 
final inspection report and advise RHS 
when the work has been completed. 

(d) The escrow account must be fund-
ed in an amount sufficient to assure 
the completion of the remaining work. 
This figure should be 150 percent of the 
cost of completion but may be higher if 
the Lender determines a higher 
amount is needed. 

§ 1980.316 Environmental require-
ments. 

The requirements of subpart G of 
part 1940 apply to loan guarantees 
made under this subpart. Lenders and 
applicants must cooperate with RHS in 
the completion of these requirements. 
Lenders must become familiar with 
these requirements so that they can 
advise applicants and reduce the prob-
ability of unacceptable applications 
being submitted to RHS. RHS may re-
quire that Lenders and/or applicants 
obtain information for completing en-
vironmental assessments when nec-
essary. The RHS approval official will 
utilize adequate, reliable information 
in completion of environmental review. 
Sources of information include, but are 
not limited to, the State Natural Re-
source Management Guide (available in 
any RHS office) and, as necessary, the 
technical expertise available within 
the Agency as well as other agencies 
and organizations to assist in the com-
pletion of the environmental review. 

§ 1980.317 Equal opportunity and non-
discrimination requirements in use, 
occupancy, rental, or sale of hous-
ing. 

(a) Compliance. Loans guaranteed 
under this subpart are subject to the 
provisions of various civil rights stat-
utes. RHS and the Lender may not dis-
criminate against any person in mak-
ing guaranteed housing loans available, 
or impose different terms and condi-
tions for the availability of these loans 
based on a person’s race, color, familial 
status, religion, sex, age, physical or 
mental disability, or national origin, 
provided the applicant possesses the 
capacity to enter into a legal contract 
for services. These requirements will 
be discussed with the applicant, build-
er, developer, and other parties in-
volved as early in the negotiations as 
possible. 

(b) Reporting. If there is indication of 
noncompliance with these require-
ments, the matter will be reported by 
the borrower, Lender, or RHS per-
sonnel to the Administrator or the Di-
rector, Equal Opportunity Staff. Com-
plaints and compliance will be handled 
by RHS in accordance with subpart E 
of part 1901. 
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(c) Forms and requirements. In accord-
ance with Executive Order 11246, the 
following equal opportunity and non-
discrimination forms and requirements 
are applicable when the loan guarantee 
involves a construction contract be-
tween the borrower and the contractor 
that is more than $10,000. The Lender is 
responsible for seeing that the require-
ments of paragraphs (c)(1) through 
(c)(5) of this section are met: 

(1) Equal Opportunity Agreement. Be-
fore loan closing, each borrower whose 
loan involves a construction contract 
of more than $10,000 must execute the 
RHS Equal Opportunity Agreement or 
the equivalent HUD form. 

(2) Construction contract or subcontract 
in excess of $10,000. If the contract or a 
subcontract exceeds $10,000: 

(i) The contractor or subcontractor 
must submit the Agency Compliance 
Statement before or as a part of the bid 
or negotiation. 

(ii) An Equal Opportunity Clause 
must be part of each contract and sub-
contract. 

(iii) With notification of the contract 
award, the contractor must receive the 
Agency Notice to Contractors and Ap-
plicants signed by RHS, with an at-
tached Equal Employment Opportunity 
poster. Posters in Spanish must be pro-
vided and displayed where a significant 
portion of the population is Spanish 
speaking. 

(iv) Under Executive Order 11246 and 
Executive Order 11375, the contractor 
or subcontractor, subject to the re-
quirements of paragraph (c)(5) of this 
section, is prohibited from discrimi-
nating because of race, color, religion, 
sex, or national origin to ensure equal-
ity of opportunity in all aspects of em-
ployment. 

(3) One hundred or more employees and 
construction contract or subcontract ex-
ceeds $10,000. If the contractor or sub-
contractor has 100 or more employees 
and the contract or subcontract is for 
more than $10,000, in addition to the re-
quirements of paragraph (c)(2) of this 
section, a report must be filed annually 
on or before March 31. Failure to file 
timely, complete, and accurate reports 
constitutes noncompliance with the 
Equal Opportunity Clause. Report 
forms are distributed by the Joint Re-
porting Committee and any questions 

on this form should be addressed by the 
contractor or subcontractor to the 
Joint Reporting Committee, 1800 G 
Street, NW., Washington, D.C. 20006. 

(4) Fifty or more employees and con-
struction contract or subcontract exceeds 
$50,000. If the contract or subcontract 
is more than $50,000 and the contractor 
or subcontractor has 50 or more em-
ployees, in addition to the require-
ments of paragraph (c)(2) of this sec-
tion, each such contractor or subcon-
tractor must be informed that the con-
tractor or subcontractor must develop 
a written affirmative action compli-
ance program for each of the contrac-
tor’s or subcontractor’s establishments 
and put it on file in each of the per-
sonnel offices within 120 days of the 
commencement of the contract or sub-
contract. 

(5) [Reserved] 
(6) Employee complaints. Any em-

ployee of or applicant for employment 
with such contractors or subcontrac-
tors may file a written complaint of 
discrimination with RHS. 

(i) A written complaint of alleged 
discrimination must be signed by the 
complainant and should include the 
following information: 

(A) The name and address (including 
telephone number, if any) of the com-
plainant. 

(B) The name and address of the per-
son committing the alleged discrimina-
tion. 

(C) A description of the acts consid-
ered to be discriminatory. 

(D) Any other pertinent information 
that will assist in the investigation 
and resolution of the complaint. 

(ii) Such complaint must be filed not 
later than 180 days from the date of the 
alleged discrimination, unless the time 
for filing is extended by RHS for good 
cause shown by the complainant. 

§ 1980.318 Flood or mudslide hazard 
area precautions. 

RHS policy is to discourage lending 
in designated flood and mudslide haz-
ard areas. Loan guarantees shall not be 
issued in designated flood/mudslide 
hazard areas unless there is no prac-
tical alternative. 

(a) Dwelling location. Dwellings and 
building improvements located in spe-
cial flood or mudslide hazard areas, as 
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designated by the Federal Emergency 
Management Agency (FEMA) may be 
financed under this subpart only if: 

(1) The community, as a result of 
such designation by FEMA as a special 
flood or mudslide prone area, has an 
approved flood plain area management 
plan. 

(2) The dwelling location and con-
struction plans and specifications for 
new buildings or improvements to ex-
isting buildings comply with an ap-
proved flood plain area management 
plan (see paragraph (a)(1) of this sec-
tion). 

(3) Potential environmental impacts 
and feasible alternatives have been 
fully considered by RHS in accordance 
with the requirements of subpart G of 
part 1940. 

(4) The first floor elevation is above 
the 100 year flood zone elevation. 

(b) Flood insurance. If the dwelling is 
located in a special flood or mudslide 
hazard area, flood insurance must be 
purchased by the borrower prior to 
loan closing and maintained thereafter. 
See subpart B of part 1806 (FmHA In-
struction 426.2). 

§ 1980.319 Other Federal, State, and 
local requirements. 

In addition to the specific require-
ments of this subpart, on all proposals 
financed with an RHS guarantee, Lend-
ers and/or applicants must coordinate 
with all appropriate Federal, state, and 
local agencies. Applicants and/or Lend-
ers will be required to comply with any 
Federal, state, or local laws, regu-
latory commission rules, ordinances, 
and regulations which exist at the time 
the loan guarantee is issued which af-
fect the dwelling including, but not 
limited to: 

(a) Borrowing money and giving secu-
rity therefore; 

(b) Land use zoning; 
(c) Health, safety, and sanitation 

standards; and 
(d) Protection of the environment 

and consumer affairs. 

§ 1980.320 Interest rate. 
The interest rate must not exceed 

the established applicable usury rate. 
Loans guaranteed under this subpart 
must bear a fixed interest rate over the 
life of the loan. The rate shall be 

agreed upon by the borrower and the 
Lender and must not be more than the 
lender’s published rate for VA first 
mortgage loans with no discount points 
or the current Fannie Mae rate as de-
fined in § 1980.302(a), whichever is high-
er. The lender must document the rate 
and the date it was determined. 

§ 1980.321 Terms of loan repayment. 
(a) Note. Principal and interest shall 

be due and payable monthly. 
(b) Term. The term for final maturity 

shall be not less than 30 years from the 
date of the note and not more than 30 
years from the date of the first sched-
uled payment. 

§ 1980.322 Loan guarantee limits. 
The amount of the loan guarantee is 

90 percent of the principal amount of 
the loan. 

(a) The maximum loss payment 
under the guarantee of Single Family 
Housing loans is the lesser of: 

(1) Any loss of an amount equal to 90 
percent of the principal amount actu-
ally advanced to the borrower, or 

(2) Any loss sustained by the Lender 
of an amount up to 35 percent of the 
principal amount actually advanced to 
the borrower, plus 85 percent of any ad-
ditional loss sustained by the Lender of 
an amount up to the remaining 65 per-
cent of the principal amount actually 
advanced to the borrower. 

(b) Loss includes only: 
(1) Principal and interest evidenced 

by the guaranteed loan note; 
(2) Any loan subsidy due and owing; 

and 
(3) Any principal and interest indebt-

edness on RHS approved protective ad-
vances for protection and preservation 
of security. 

(c) Interest (including any subsidy) 
shall be covered by the loan note guar-
antee to the date of the final loss set-
tlement when the Lender conducts liq-
uidation in an expeditious manner in 
accordance with the provisions of 
§ 1980.376. 

§ 1980.323 Guarantee fee. 
The Lender will pay a nonrefundable 

fee which may be passed on to the bor-
rower. The amount of the fee is deter-
mined by multiplying the figure in ex-
hibit K of FmHA Instruction 440.1 
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(available in any RHS office) times 90 
percent of the principal amount of the 
loan. 

§ 1980.324 Charges and fees by Lender. 

(a) Routine charges and fees. The 
Lender may establish the charges and 
fees for the loan, provided they are the 
same as those charged other applicants 
for similar types of transactions. 

(b) Late payment charges. Late pay-
ment charges will not be covered by 
the guarantee. Such charges may not 
be added to the principal and interest 
due under any guaranteed note. Late 
charges may be made only if: 

(1) Maximum amount. The maximum 
amount does not exceed the percentage 
of the payment due as prescribed by 
HUD or Fannie Mae or Freddie Mac. 

(2) Routine. They are routinely made 
by the Lender in similar types of loan 
transactions. 

(3) Payments received. Payments have 
not been received within the cus-
tomary time frame allowed by the 
Lender. The term ‘‘payment received’’ 
means that the payment in cash, 
check, money order, or similar medium 
has been received by the Lender at its 
main office, branch office, or other des-
ignated place of payment. 

(4) Calculating charges. The Lender 
does not change the rate or method of 
calculating the late payment charges 
to increase charges while the loan note 
guarantee is in effect. 

(5) Interest-assisted loans. The Lender 
will not penalize or charge any fee to 
the borrower when the only delin-
quency is a loan subsidy payment, 
which the Lender is entitled to but has 
not received. 

§ 1980.325 Transactions which will not 
be guaranteed. 

(a) Lease payments. Payments made 
on a lease will not be guaranteed. 

(b) Loans made by other Federal agen-
cies. Loans made by other Federal 
agencies will not be guaranteed. This 
does not preclude guarantees of loans 
made by an FCS institution with direct 
lending authority. This also does not 
preclude loans made by state or local 
government agencies assisted by a Fed-
eral agency. 

§§ 1980.326–1980.329 [Reserved] 

§ 1980.330 Applicant equity require-
ments. 

A loan to purchase a new or existing 
dwelling may be made up to the ap-
praised market value of the security. 

§ 1980.331 Collateral. 
(a) General. The entire loan must be 

secured by a first lien on the property 
being financed (second lien when the 
loan is for a subsequent loan to an ex-
isting borrower or there is a transfer 
and assumption of an existing loan) 
and the Lender will maintain this lien 
priority. The Lender is responsible for 
assurance that proper and adequate se-
curity interest is obtained, maintained 
in existence, and of record to protect 
the interests of the Lender and RHS. 

(b) Third party liens, suits pending, etc. 
Among other things in obtaining the 
required security, it is necessary to as-
certain that there are no adverse 
claims or liens against the property or 
the borrower, and that there are no 
suits pending or anticipated that would 
affect the property or the borrower. 

(c) All collateral must secure the entire 
loan. The Lender will not take separate 
collateral, including but not limited to 
mortgage insurance, to secure that 
portion of the loss not covered by the 
guarantee. 

§ 1980.332 [Reserved] 

§ 1980.333 Promissory notes and secu-
rity instruments. 

(a) Loan instruments. The Lender may 
use its own forms for promissory notes, 
real estate mortgages, including deeds 
of trust and similar instruments, and 
security agreements provided there are 
no provisions that are in conflict or 
otherwise inconsistent with the provi-
sions of § 1980.309(b)(2)(v). The Lender is 
responsible for determining that the 
security instruments are adequate and 
are properly maintained of record. 

(b) Interest assistance instruments. 
When the loan guarantee is authorized 
from interest assisted funds, RHS will 
provide the Lender with the necessary 
forms and security instruments related 
to the interest assistance. The Lender 
will complete the Master Interest As-
sistance Agreement, assure that the 
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closing agent properly records a junior 
mortgage or deed of trust which grants 
RHS a lien on the property in order to 
protect RHS’s equity share subject 
only to the first mortgage or deed of 
trust to the Lender or other authorized 
prior lien, and forward the agreements 
and recorded instruments to RHS. 

§ 1980.334 Appraisal of property serv-
ing as collateral. 

An appraisal of all property serving 
as security for the proposed loan will 
be completed and submitted to RHS for 
review with the request for loan guar-
antee. The Lender may pass the cost of 
the appraisal on to the borrower. The 
appraisal must have been completed 
within 6 months of the date the request 
for a conditional commitment is sub-
mitted to RHS. 

(a) Qualified appraiser. The Lender 
will use an appraiser that is properly 
licensed or certified, as appropriate, to 
make residential real estate appraisals 
in accordance with the criteria set 
forth by the Appraiser Qualification 
Board (AQB) of the Appraisal Founda-
tion regardless of the amount of the 
loan. Appraisers may not discriminate 
against any person in making or per-
forming appraisal services because of 
race, color, familial status, religion, 
sex, age, disability, or national origin. 

(b) Appraisal report. Residential ap-
praisals will be completed using the 
sales comparison (market) and cost ap-
proach to market value. 

(1) URAR. The appraiser will use the 
most recent revision of the URAR. 

(i) The ‘‘Estimated Reproduction 
Cost-New of Improvements’’ section of 
the form must be completed when the 
dwelling is less than 1 year old. 

(ii) Not less than three comparable 
sales, which are not more than 12 
months old, will be used unless the ap-
praiser provides documentation that 
such comparables are not available in 
the area. Comparable sales should be 
located as close as possible to the sub-
ject dwelling. When the need arises to 
use a comparable sale that is a consid-
erable distance from the subject, the 
appraiser must use his or her knowl-
edge of the area and apply good judg-
ment in selecting comparable sales 
that are the best indicators of value for 
the subject property. 

(2) Supporting documentation. A nar-
rative explanation supporting unusual 
adjustments must be attached to the 
appraisal. 

(3) Photographs. The appraisal report 
must include photographs which clear-
ly provide front, rear, and street scene 
views of the subject property, and a 
front view for each comparable sale 
used in the completion of the appraisal. 

(c) RHS acceptance. The Lender will 
be required to correct or complete any 
appraisal returned by RHS for correc-
tive action. 

§§ 1980.335–1980.339 [Reserved] 

§ 1980.340 Acquisition, construction, 
and development. 

(a) Acquisition of property. The Lender 
is responsible for seeing that the prop-
erty to be acquired with loan funds is 
acquired as planned and that the re-
quired security interest is obtained. 

(b) New construction. A new dwelling 
financed with a guaranteed loan must: 

(1) Have been built in accordance 
with building plans and specifications 
that contain approved building code 
certifications (eligible certifiers are 
listed in § 1924.5(f)(1)(iii)). 

(2) Conform to RHS thermal stand-
ards (exhibit D of subpart A of part 
1924). 

(i) The builder may certify conform-
ance with RHS thermal standards con-
tained in paragraph IV A of exhibit D 
of subpart A of part 1924. 

(ii) A qualified, registered architect 
or a qualified, registered engineer must 
certify conformance with RHS thermal 
standards contained in paragraph IV C 
of exhibit D of subpart A of part 1924. 

(c) Development. The Lender and bor-
rower are responsible for seeing that 
the loan purposes are accomplished and 
loan funds are properly utilized. This 
includes, but is not limited to, seeing 
that: 

(1) The applicable development 
standards are adhered to; 

(2) Drawings and specifications are 
certified and complied with; 

(3) Adequate water, electric, heating, 
waste disposal, and other necessary 
utilities and facilities are obtained; 

(4) Equal opportunity and non-
discrimination requirements are met, 
(see § 1980.317); and 
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(5) A builder’s warranty is issued 
when new construction, repair, or reha-
bilitation is involved, which provides 
for at least 1 year’s warranty from the 
date of completion or acceptance of the 
work. 

§ 1980.341 Inspections of construction 
and compliance reviews. 

(a) Qualified inspectors. Inspections 
will be made during construction by a 
construction inspector deemed quali-
fied and approved by the Lender. A 
qualified inspector is one that a rea-
sonable person would hire to perform 
an inspection of his/her own dwelling. 

(b) Inspections. Inspections shall be 
done by a party the Lender determines 
to be qualified, such as a HUD approved 
fee inspector. The sale agreement shall 
identify which party (i.e., purchaser or 
seller) is responsible to obtain and pay 
for required inspections and certifi-
cations. In connection with inspections 
involving construction contracts, equal 
opportunity and nondiscrimination 
compliance reviews must be made as 
required by § 1980.317. 

(1) For existing dwellings, inspec-
tions must be made to determine that 
the dwelling: 

(i) Meets the current requirements of 
HUD Handbooks 4150.1 and 4905.1 (avail-
able from the HUD Ordering Desk 1– 
800–767–7468). 

(ii) Meets the thermal standards per 
§ 1980.313(f). 

(2) For a newly constructed dwelling, 
when construction is planned, the 
Lender must see that the following in-
spections are made in addition to any 
additional inspections the Lender 
deems appropriate: 

(i) When footings and foundations are 
ready to be poured but prior to back- 
filling. 

(ii) When shell is closed in but 
plumbing, electrical, and mechanical 
work are still exposed. 

(iii) When construction is completed 
prior to occupancy. 

(iv) Inspections under paragraphs 
(b)(2) (i) and (ii) of this section are not 
required when the builder supplies an 
insured 10 year warranty plan accept-
able under the requirements of exhibit 
L of subpart A of part 1924. 

(c) Water and water/waste disposal. 
The Lender will see that the water and 

water/waste disposal systems have been 
approved by a state or local govern-
ment agency. 

§§ 1980.342–1980.344 [Reserved] 

§ 1980.345 Applicant eligibility require-
ments for a guaranteed loan. 

Applicants who meet the require-
ments of this section are eligible for a 
loan guaranteed under this subpart. 
Applicants desiring loan assistance as 
provided in this subpart must file loan 
applications with a Lender that meets 
the requirements set forth in § 1980.309. 
The Lender may accept applications 
filed through its agents, correspond-
ents, branches, or other institutions. 
The Lender must have at least one per-
sonal interview with the applicant to 
verify the information on the applica-
tion and to obtain a complete picture 
of the applicant’s financial situation. 

(a) Eligible income. The applicant’s ad-
justed annual income determined in ac-
cordance with § 1980.348 may not exceed 
the applicable income limit contained 
in exhibit C of FmHA Instruction 1980– 
D (available in any RHS office) at the 
time of issuance of the conditional 
commitment. Adjusted annual income 
is used to determine eligibility for the 
RHS loan guarantee. 

(b) Adequate and dependable income. 
The applicant (and coapplicant, if ap-
plicable) has adequate and dependably 
available income. The applicant’s his-
tory of income and the history of the 
typical annual income of others in the 
area with similar types of employment 
will be considered in determining 
whether the applicant’s income is ade-
quate and dependable. 

(1) A farm or nonfarm business loss 
must be considered in determining re-
payment ability. 

(2) A loss may not be used to offset 
other income in order to qualify for or 
increase the amount of RHS assistance. 

(c) Determining repayment ability. In 
considering whether the applicant has 
adequate repayment ability, the Lend-
er must calculate a total debt ratio. 
The applicant’s total debt ratio is cal-
culated by dividing the applicant’s 
monthly obligations by gross monthly 
income. 
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(1) Monthly obligation consists of the 
principal, interest, taxes, and insur-
ance (PITI) for the proposed loan (less 
any interest assistance under this pro-
gram or any other assistance from a 
state or county sponsored program 
when such payments are made directly 
to the Lender on the applicant’s be-
half), homeowner and other assess-
ments, and the applicant’s long term 
obligations. Long term obligations in-
clude those obligations such as ali-
mony, child support, and other obliga-
tions with a remaining repayment pe-
riod of more than 6 months and other 
shorter term debts that are considered 
to have a significant impact on repay-
ment ability. 

(i) Cosigned obligations. Debts which 
have been cosigned by the applicant for 
another party must be considered un-
less the applicant provides evidence 
(usually canceled checks of the co-obli-
gor or other third party) that it has 
not been necessary for the applicant to 
make any payments over the past 12 
months. 

(ii) Liability on a previous mortgage. 
When the applicant has disposed of a 
property through a sale, trade, or 
transfer without a release of liability, 
the debt must be considered unless the 
applicant provides evidence (usually 
canceled checks of the new owners) 
that the new owners have successfully 
made all payments over the past 12 
months. 

(2) Income, for the purpose of deter-
mining the total debt ratio, includes 
the total qualifying income of the ap-
plicant, coapplicant, and any other 
member of the household who will be a 
party to the note. 

(i) An applicant’s qualifying income 
may be different than the ‘‘adjusted 
annual income’’ which is used to deter-
mine program eligibility. In consid-
ering qualifying income, the Lender 
must determine whether there is a his-
torical basis to conclude that the in-
come is likely to continue. Typically, 
income of less than 24 months duration 
should not be included in qualifying in-
come. If the applicant is obligated to 
pay child care costs, the amount of any 
Federal tax credit for which the appli-
cant is eligible may be added to the ap-
plicant’s qualifying income. 

(ii) In considering income that is not 
subject to Federal income tax, the 
amount of tax savings attributable to 
the nontaxable income may be added 
for use with the repayment ratios. Ad-
justments for other than the applicable 
tax rate are not authorized. The Lend-
er must verify that the income is not 
subject to Federal income tax and that 
the income (and its nontax status) is 
likely to continue. The Lender must 
fully document and support any adjust-
ment made. 

(3) The applicant meets RHS require-
ments for repayment ability when the 
applicant’s total debt ratio is less than 
or equal to 41 percent and the ratio of 
the proposed PITI to income does not 
exceed 29 percent. 

(4) Applicants who do not meet the 
requirements of this section will be 
considered ineligible unless another 
adult in the household has adequate in-
come and wishes to join in the applica-
tion as a coapplicant. The combined in-
comes and debts then may be consid-
ered in determining repayment ability. 

(5) If the applicant’s total debt ratio 
and/or PITI ratio exceed the maximum 
authorized ratio, the Lender may re-
quest RHS concurrence in allowing a 
higher ratio based on compensating 
factors. Acceptable compensating fac-
tors include but are not limited to the 
applicant having a history over the 
previous 12 month period of devoting a 
similar percentage of income to hous-
ing expense to that of the proposed 
loan, or accumulating savings which, 
when added to the applicant’s housing 
expense and shows a capacity to make 
payments on the proposed loan. A low 
total debt ratio, by itself, does not 
compensate for a high PITI. 

(d) Credit history. The applicant must 
have a credit history which indicates a 
reasonable ability and willingness to 
meet obligations as they become due. 

(1) Any or all of the following are in-
dicators of an unacceptable credit his-
tory unless the cause of the problem 
was beyond the applicant’s control and 
the criteria in paragraph (d)(3) of this 
section are met: 

(i) Incidents of more than one debt 
payment being more than 30 days late 
if the incidents have occurred within 
the last 12 months. This includes more 
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than one late payment on a single ac-
count. 

(ii) Loss of security due to a fore-
closure if the foreclosure has occurred 
within the last 36 months. 

(iii) Outstanding tax liens or delin-
quent Government debts with no satis-
factory arrangements for payments, no 
matter what their age as long as they 
are currently delinquent and/or due 
and payable. 

(iv) A court-created or affirmed obli-
gation (judgment) caused by non-pay-
ment that is currently outstanding or 
has been outstanding within the last 12 
months. 

(v) Two or more rent payments paid 
30 days or more past due within the 
last 3 years. 

(vi) Accounts which have been con-
verted to collections within the last 12 
months (utility bills, hospital bills, 
etc.). 

(vii) Collection accounts out-
standing, with no satisfactory arrange-
ments for payments, no matter what 
their age as long as they are currently 
delinquent and/or due and payable. 

(viii) Any debts written off within 
the last 36 months. 

(2) The following will not indicate an 
unacceptable credit history: 

(i) ‘‘No history’’ of credit trans-
actions by the applicant. 

(ii) A bankruptcy in which applicant 
was discharged more than 36 months 
before application. 

(iii) A satisfied judgment or fore-
closure with no loss of security which 
was completed more than 12 months 
before the date of application. 

(3) The Lender may consider miti-
gating circumstances to establish the 
borrower’s intent for good credit when 
the applicant provides documentation 
that: 

(i) The circumstances were of a tem-
porary nature, were beyond the appli-
cant’s control, and have been removed 
(e.g., loss of job; delay or reduction in 
government benefits or other loss of in-
come; increased expenses due to ill-
ness, death, etc.); or 

(ii) The adverse action or delin-
quency was the result of a refusal to 
make full payment because of defective 
goods or services or as a result of some 
other justifiable dispute relating to the 

goods or services purchased or con-
tracted for. 

(e) Previous RHS loan. RHS shall de-
termine whether the applicant has had 
a previous RHS debt which was settled, 
or is subject to settlement, or whether 
RHS otherwise suffered a loss on a loan 
to the applicant. If RHS suffered any 
loss related to a previous loan, a loan 
guarantee shall not be issued unless 
RHS determines the RHS loss was be-
yond the applicant’s control, and any 
identifiable reasons for the loss no 
longer exist. 

(f) Other Federal debts. The loan ap-
proval official will check HUD’s Credit 
Alert Interactive Voice Response Sys-
tem (CAIVRS) to determine if the ap-
plicant is delinquent on a Federal debt. 
The Lender will clearly document both 
its CAIVRS identifying number and the 
borrower and coborrower’s CAIVRS ac-
cess code near the signature line on the 
mortgage application form. No decision 
to deny credit can be based solely on 
the results of the CAIVRS inquiry. If 
CAIVRS identifies a delinquent Fed-
eral debt, the Lender will immediately 
suspend processing of the application. 
The applicant will be notified that 
processing has been suspended and will 
be asked to contact the appropriate 
Federal agency, at the telephone num-
ber provided by CAIVRS, to resolve the 
delinquency. When the applicant pro-
vides the Lender with official docu-
mentation that the delinquency has 
been paid in full or otherwise resolved, 
processing of the application will be 
continued. An outstanding judgment 
obtained by the United States in a Fed-
eral court (other than the United 
States Tax Court), which has been re-
corded, shall cause the applicant to be 
ineligible to receive a loan guarantee 
until the judgment is paid in full or 
otherwise satisfied. RHS loan guar-
antee funds may not be used to satisfy 
the judgment. If the judgment remains 
unsatisfied or if the applicant is delin-
quent on a Federal debt and is unable 
to resolve the delinquency, the Lender 
will reject the applicant. 

§ 1980.346 Other eligibility criteria. 

The applicant must: 
(a) Be a person who does not own a 

dwelling in the local commuting area 
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or owns a dwelling which is not struc-
turally sound, functionally adequate; 

(b) Be without sufficient resources to 
provide the necessary housing and be 
unable to secure the necessary conven-
tional credit without an RHS guar-
antee upon terms and conditions which 
the applicant could reasonably be ex-
pected to fulfill. 

(c) Be a natural person (individual) 
who resides as a citizen in any of the 50 
States, the Commonwealth of Puerto 
Rico, the U.S. Virgin Islands, Guam, 
American Samoa, the Commonwealth 
of the Northern Marianas, Federated 
States of Micronesia, and the Republics 
of the Marshall Islands and Palau, or a 
noncitizen who resides in one of the 
foregoing areas after being legally ad-
mitted to the U.S. for permanent resi-
dence or on indefinite parole. 

(d) Possess legal capacity to incur 
the loan obligation and have reached 
the legal age of majority in the state 
or have had the disability of minority 
removed by court action. 

(e) Have the potential ability to per-
sonally occupy the home on a perma-
nent basis. Because of the probability 
of their moving after graduation, full- 
time students will not be granted loans 
unless: 

(1) The applicant intends to make the 
home his or her permanent residence 
and there are reasonable prospects that 
employment will be available in the 
area after graduation, and 

(2) An adult member of the household 
will be available to make inspections if 
the home is being constructed. 

§ 1980.347 Annual income. 
Annual income determinations will 

be thoroughly documented in the Lend-
er’s casefile. Historical data based on 
the past 12 months or previous fiscal 
year may be used if a determination 
cannot logically be made. Annual in-
come to be considered includes: 

(a) Current verified income, either 
part-time or full-time, received by any 
applicant/borrower and all adult mem-
bers of the household, including any 
coapplicant/coborrower. 

(b) If any other adult member of the 
household is not presently employed 
but there is a recent history of such 
employment, that person’s income will 
be considered unless the applicant/bor-

rower and the person involved sign a 
statement that the person is not pres-
ently employed and does not intend to 
resume employment in the foreseeable 
future, or if interest assistance is in-
volved, during the term of the Interest 
Assistance Agreement. 

(c) Income from such sources as sea-
sonal type work of less than 12 months 
duration, commissions, overtime, bo-
nuses, and unemployment compensa-
tion must be computed as the esti-
mated annual amount of such income 
for the upcoming 12 months. Consider-
ation should be given to whether the 
income is dependable based on 
verification by the employer and the 
applicant’s history of such income over 
the previous 24 months. 

(d) The following are included in an-
nual income: 

(1) The gross amount, before any pay-
roll deductions, of wages and salaries, 
overtime pay, commissions, fees, tips, 
bonuses, and other compensation for 
personal services of all adult members 
of the household. 

(2) The net income from operation of 
a farm, business, or profession. Con-
sider the following: 

(i) Expenditures for business or farm 
expansion and payments of principal on 
capital indebtedness shall not be used 
as deductions in determining income. A 
deduction is allowed in the manner pre-
scribed by IRS regulations only for in-
terest paid in amortizing capital in-
debtedness. 

(ii) Farm and nonfarm business losses 
are considered ‘‘zero’’ in determining 
annual income. 

(iii) A deduction, based on straight 
line depreciation, is allowed in the 
manner prescribed by IRS regulations 
for the exhaustion, wear and tear, and 
obsolescence of depreciable property 
used in the operation of a trade, farm, 
or business by a member of the house-
hold. The deduction must be based on 
an itemized schedule showing the 
amount of straight line depreciation 
that could be claimed for Federal in-
come tax purposes. 

(iv) Any withdrawal of cash or assets 
from the operation of a farm, business, 
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or profession will be included in in-
come, except to the extent the with-
drawal is reimbursement of cash or as-
sets invested in the operation by a 
member of the household. 

(v) A deduction for verified business 
expenses, such as for lodging, meals, or 
fuel, for overnight business trips made 
by salaried employees, such as long- 
distance truck drivers, who must meet 
these expenses without reimbursement. 

(3) Interest, dividends, and other net 
income of any kind from real or per-
sonal property, including: 

(i) The share received by adult mem-
bers of the household from income dis-
tributed from a trust fund. 

(ii) Any withdrawal of cash or assets 
from an investment except to the ex-
tent the withdrawal is reimbursement 
of cash or assets invested by a member 
of the household. 

(iii) Where the household has net 
family assets, as defined in § 1980.302(a), 
in excess of $5,000, the greater of the 
actual income derived from all net 
family assets or a percentage of the 
value of such assets based on the cur-
rent passbook savings rate. 

(4) The full amount of periodic pay-
ments received from social security 
(including social security received by 
adults on behalf of minors or by minors 
intended for their own support), annu-
ities, insurance policies, retirement 
funds, pensions, disability or death 
benefits, and other similar types of 
periodic receipts. 

(5) Payments in lieu of earnings; such 
as unemployment, disability and work-
er’s compensation, and severance pay. 

(6) Public assistance except as indi-
cated in paragraph (e)(2) of this sec-
tion. 

(7) Periodic allowances, such as: 
(i) Alimony and/or child support 

awarded in a divorce decree or separa-
tion agreement, unless the payments 
are not received and a reasonable effort 
has been made to collect them through 
the official entity responsible for en-
forcing such payments and they are 
not received as ordered; or 

(ii) Recurring monetary gifts or con-
tributions from someone who is not a 
member of the household. 

(8) Any amount of educational grants 
or scholarships or VA benefits avail-
able for subsistence after deducting ex-

penses for tuition, fees, books, and 
equipment. 

(9) All regular pay, special pay (ex-
cept for persons exposed to hostile 
fire), and allowances of a member of 
the armed forces who is the applicant/ 
borrower or coapplicant/coborrower, 
whether or not that family member 
lives in the unit. 

(10) The income of an applicant’s 
spouse, unless the spouse has been liv-
ing apart from the applicant for at 
least 3 months (for reasons other than 
military or work assignment), or court 
proceedings for divorce or legal separa-
tion have been commenced. 

(e) The following are not included in 
annual income but may be considered 
in determining repayment ability: 

(1) Income from employment of mi-
nors (including foster children) under 
18 years of age. The applicant and 
spouse are not considered minors. 

(2) The value of the allotment pro-
vided to an eligible household under 
the Food Stamp Act of 1977. 

(3) Payments received for the care of 
foster children. 

(4) Casual, sporadic, or irregular cash 
gifts. 

(5) Lump-sum additions to family as-
sets such as inheritances; capital gains; 
insurance payments from health, acci-
dent, hazard, or worker’s compensation 
policies; and settlements for personal 
or property losses (except as provided 
in paragraph (d)(5) of this section). 

(6) Amounts which are granted spe-
cifically for, or in reimbursement of, 
the cost of medical expenses. 

(7) Amounts of education scholar-
ships paid directly to the student or to 
the educational institution and 
amounts paid by the Government to a 
veteran for use in meeting the costs of 
tuition, fees, books, and equipment. 
Any amounts of such scholarships or 
veteran’s payments, which are not used 
for the aforementioned purposes and 
are available for subsistence, are con-
sidered to be income. Student loans are 
not considered income. 

(8) The hazardous duty pay to a serv-
ice person applicant/borrower or spouse 
away from home and exposed to hostile 
fire. 

(9) Any funds that a Federal statute 
specifies must not be used as the basis 
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for denying or reducing Federal finan-
cial assistance or benefits. (Listed in 
exhibit F of FmHA Instruction 1980–D, 
available in any RHS office.) 

(f) Income of live-in aides who are 
not relatives of the applicant or mem-
bers of the household will not be count-
ed in calculating annual income and 
will not be considered in determination 
of repayment ability. 

§ 1980.348 Adjusted annual income. 
Adjusted annual income is annual in-

come as determined in § 1980.347 less 
the following: 

(a) A deduction of $480 for each mem-
ber of the family residing in the house-
hold, other than the applicant, spouse, 
or coapplicant, who is: 

(1) Under 18 years of age; 
(2) Eighteen years of age or older and 

is disabled as defined in § 1980.302(a); or 
(3) A full-time student aged 18 or 

older. 
(b) A deduction of $400 for any elderly 

family as defined in § 1980.302(a). 
(c) A deduction for the care of minors 

12 years of age or under, to the extent 
necessary to enable a member of the 
applicant/borrower’s family to be gain-
fully employed or to further his or her 
education. The deduction will be based 
only on monies reasonably anticipated 
to be paid for care services and, if 
caused by employment, must not ex-
ceed the amount of income received 
from such employment. Payments for 
these services may not be made to per-
sons whom the applicant/borrower is 
entitled to claim as dependents for in-
come tax purposes. Full justification 
for such deduction must be recorded in 
detail in the loan docket. 

(d) A deduction of the amount by 
which the aggregate of the following 
expenses of the household exceeds 3 
percent of gross annual income: 

(1) Medical expenses for any elderly 
family (as defined in § 1980.302(a)). This 
includes medical expenses for any 
household member the applicant/bor-
rower anticipates incurring over the 
ensuing 12 months and which are not 
covered by insurance (e.g., dental ex-
penses, prescription medicines, medical 
insurance premiums, eyeglasses, hear-
ing aids and batteries, home nursing 
care, monthly payments on accumu-
lated major medical bills, and full-time 

nursing or institutional care which 
cannot be provided in the home for a 
member of the household); and 

(2) Reasonable attendant care and 
auxiliary apparatus expenses for each 
disabled member of any household to 
the extent necessary to enable any 
member of such household (including 
such disabled member) to be employed. 

§§ 1980.349–1980.350 [Reserved] 

§ 1980.351 Requests for reservation of 
funds. 

Upon receipt of a viable loan applica-
tion and prior to loan underwriting, 
the Lender may request a reservation 
of loan guarantee funds for the loan ap-
plication. The request should be made 
as follows: 

(a) The Lender must have a complete 
application on file that clearly indi-
cates the borrower has sufficient quali-
fying income and an adequate credit 
history. 

(b) The reservation shall be valid for 
60 days. The Lender must submit a re-
quest for a loan guarantee on or before 
the expiration date of the reservation. 
Substitutions of borrowers or dwellings 
are not authorized. 

(c) Reservations may be granted only 
when adequate funding authority is 
available. Reservations are subject to 
the availability of funds. Reservations 
will not exceed 90 percent of the funds 
available during that quarter. 

(d) [Reserved] 
(e) All reservations will expire at the 

end of 60 days or no later than the pool-
ing date published in subpart L of part 
1940 whichever occurs first. 

(f) [Reserved] 

§ 1980.352 [Reserved] 

§ 1980.353 Filing and processing appli-
cations. 

(a) Loan priorities. Complete applica-
tions will be considered by RHS in the 
order received from Lenders authorized 
to participate in the program except as 
provided in paragraph (b) of this sec-
tion. 

(b) Preference. Preference is consid-
ered when there is a shortage of funds 
and there is more than one request for 
a conditional commitment or reserva-
tion of funds ready for approval. Appli-
cations for guarantees on loans to 
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first-time homebuyers or veterans, 
their spouses, or children of deceased 
servicemen who died during one of the 
periods described in the definition of 
‘‘Veteran’’ in § 1980.302(a) will be given 
preference by RHS. Displaced home-
makers and single parents are first- 
time homebuyers even though they 
previously owned or resided in a dwell-
ing with a spouse. 

(c) Applications. If, upon completion 
of the loan underwriting process of an 
application, the Lender concludes that 
the application can be considered for 
an RHS guarantee, the Lender will pro-
vide written documentation addressing 
each of the loan eligibility require-
ments of this subpart and the basis for 
the conclusion in the applicant’s file. 
The Lender will submit a request for 
the guarantee using a Form FmHA 
1980–21, ‘‘Request for Single Family 
Housing Loan Guarantee.’’ The form 
should contain or be supplemented 
with all of the following information: 

(1) Name, address, telephone number, 
social security number, age, citizen-
ship status of the applicant, and num-
ber of persons in the household. 

(2) Amount of loan request and pro-
posed use of loan funds. 

(3) Name, address, contact person, 
and telephone number of the proposed 
Lender. 

(4) Anticipated loan rates and terms, 
the date and amount of the Fannie Mae 
or VA rate used to determine the inter-
est rate, and the Lender’s certification 
that the proposed rate is in compliance 
with § 1980.320. 

(5) Statement from the Lender that 
it will not make the loan as requested 
by the applicant without the proposed 
guarantee and that the applicant has 
been advised in writing that the appli-
cant is subject to criminal action if he 
or she knowingly and willfully gives 
false information to obtain a federally 
guaranteed loan. 

(6) If the applicant is not a United 
States citizen, evidence of being le-
gally admitted for permanent residence 
or indefinite parole. 

(7) The applicant’s sex, race, and vet-
eran status and whether applicant is a 
first-time homebuyer. 

(8) An appraisal report including in-
formation about the dwelling location 
with respect to neighborhood and com-

munity services and facilities, business 
and industrial enterprises, and streets 
or roads serving the housing. 

(9) Credit report obtained by the 
Lender. 

(10) An equal opportunity agreement 
supplied by RHS for construction con-
tracts costing more than $10,000. 

(11) Evidence of compliance with the 
Privacy Act of 1974. 

(12) Lender’s loan underwriting (re-
payment ability, creditworthiness, and 
security value). 

(13) A certification from the borrower 
regarding debarment, suspension, ineli-
gibility, and voluntary exclusion from 
Federal programs using a form supplied 
by RHS. 

(14) A statement signed by the bor-
rower acknowledging that the borrower 
understands that RHS approval of the 
guarantee is required and is subject to 
the availability of funds. 

(15) A copy of a valid verification of 
income for each adult member of the 
household. 

(16) A copy of the purchase agree-
ment or bid for construction contract. 

(d) [Reserved] 
(e) Verifying information provided. 

Written documentation from third par-
ties is the preferred method of 
verifying information. Verifications 
must pass directly from the source of 
information to the Lender and shall 
not pass through the hands of a third 
party or applicant. 

(1) Income verification. Employment 
verifications and other income 
verifications obtained in accordance 
with this paragraph are valid for 120 
days (180 days for proposed new con-
struction). Income verifications must 
be valid at the time the conditional 
commitment is issued. 

(i) An RHS approved form or the 
equivalent HUD/FHA/VA or Fannie 
Mae form will be used to verify em-
ployment income of the loan applicant 
except when the applicant is self-em-
ployed. The form will be signed by the 
applicant or borrower or accompanied 
by an authorization for a release of in-
formation form signed by the applicant 
or borrower and sent directly to the 
employer by the Lender. The Lender 
should also obtain copies of the three 
most recent paycheck stubs. The infor-
mation in the employer verification 
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should be compared to the information 
in the paycheck stubs for consistency. 

(ii) Income information that cannot 
be obtained by use of this form will be 
obtained in writing from third parties 
to the extent possible. 

(iii) Alimony and/or child support 
payments will be verified by obtaining 
a copy of the divorce decree or other 
legal document indicating the amount 
of the payments. When the applicant 
states that less than the amount 
awarded is received, the Lender will re-
quest documentation from the official 
entity through which payments are re-
ceived or other third party able to pro-
vide the verification when payment is 
not made through an official entity in-
dicating the amounts and dates of pay-
ments to the applicant during the pre-
vious 12 months. 

(iv) When it is not feasible to verify 
income in paragraph (e)(1)(iii) of this 
section through third parties, the 
Lender is authorized to accept an affi-
davit from the applicant stating the ef-
fort made to collect the amount award-
ed and the amounts and dates of pay-
ments received during the previous 12 
months. 

(v) Applicants and borrowers deriving 
their income from a farming or busi-
ness enterprise will provide current 
documentation of the income and ex-
penses of the operation. In addition, 
historic information from the previous 
fiscal year must be presented. 

(vi) Social Security, pension, and dis-
ability income may be verified by ob-
taining a copy of the most recent 
award or benefit letter prepared and 
signed by the authorizing agency. This 
verification will be considered valid 
only for 1 year from the date of the 
award or benefit letter. 

(2) Verification of disability. An RHS 
supplied form will be used to verify dis-
ability in cases where State Review 
Board or Social Security records are 
not available. Receipt of veteran’s ben-
efits for disability, whether service-ori-
ented or otherwise, does not automati-
cally establish disability. 

(3) Verification of alien status. Aliens 
are required to present acceptable doc-
umentation of their status. 

(4) Verification of credit history and 
current debt. The Lender shall deter-
mine all liabilities of all parties re-

sponsible for repayment of the pro-
posed loan. Credit reporting informa-
tion must pass directly between the 
Lender and the credit reporting agency 
or source. 

(i) Mortgage credit reports shall be 
used to determine creditworthiness un-
less the applicant resides in a remote 
rural area and conclusive or sufficient 
information would not be available. In-
formation relative to judgments, gar-
nishments, foreclosures, and bank-
ruptcies must be obtained when a cred-
it report is not obtained. 

(ii) The credit report must be the 
most recent revision of the Residential 
Mortgage Credit Report form and meet 
the standards prescribed by Fannie 
Mae, Freddie Mac, HUD, VA, or RHS. 

[60 FR 26985, May 22, 1995, as amended at 67 
FR 78329, Dec. 24, 2002] 

§ 1980.354 [Reserved] 

§ 1980.355 Review of requirements. 
Upon the Lender’s review of the con-

ditional commitment, the Lender may 
determine whether to accept the condi-
tions outlined in it. 

(a) Accepting conditions. Immediately 
after reviewing the conditions and re-
quirements in the conditional commit-
ment and the options listed on the 
back of the form, the Lender may pro-
ceed with loan closing. If the condi-
tions cannot be met, the Lender and 
borrower may propose alternate condi-
tions to RHS. 

(b) Canceling commitment. If the Lend-
er indicates in the acceptance or rejec-
tion of conditions that it desires to ob-
tain a loan note guarantee and subse-
quently decides prior to loan closing 
that it no longer wants a loan note 
guarantee, the Lender should imme-
diately advise the RHS approval offi-
cial. 

§§ 1980.356–1980.359 [Reserved] 

§ 1980.360 Conditions precedent to 
issuance of the loan note guarantee. 

(a) Lender certification. The Lender 
must certify to RHS that: 

(1) No major changes have been made 
in the Lender’s loan conditions and re-
quirements since the issuance of the 
conditional commitment, except those 
approved in writing by RHS. In the 
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event the interest rate has not been 
fixed at the time the conditional com-
mitment is issued, and the interest 
rate increases between the time of 
issuance of the conditional commit-
ment and loan closing, the Lender 
should note the change when submit-
ting the package to RHS for loan guar-
antee. If either or both of the under-
writing ratios are exceeded as a result 
of the interest rate increase, the Lend-
er should list the compensating factors 
that demonstrate that sufficient repay-
ment ability still exists. 

(2) All planned property acquisition 
has been completed and: 

(i) All development has been com-
pleted; or 

(ii) An escrow account has been es-
tablished in accordance with § 1980.315. 

(3) Required insurance coverage is in 
effect and an escrow account has been 
established for the payment of taxes 
and insurance. 

(4) Truth-in-lending requirements 
have been met. 

(5) All equal employment oppor-
tunity and nondiscrimination require-
ments have been met. 

(6) The loan has been properly closed 
by a party skilled and experienced in 
conducting loan closings and the re-
quired security instruments, including 
any required shared equity instru-
ments, have been obtained and re-
corded in the appropriate office in a 
timely and accurate manner. 

(7) The borrower has a marketable 
(clean and defensible) title to the prop-
erty then owned by the borrower, sub-
ject to the instrument securing the 
loan to be guaranteed, and any other 
exceptions approved in writing by RHS. 

(8) Lien priorities are consistent with 
the requirements of the conditional 
commitment. 

(9) The loan proceeds have been dis-
bursed for purposes and in amounts 
consistent with the conditional com-
mitment. 

(10) There has been no adverse change 
in the borrower’s situation since the 
conditional commitment was issued by 
RHS. 

(11) All other requirements of the 
conditional commitment have been 
met. 

(b) Inspections. The Lender will cer-
tify to RHS that inspections in accord-

ance with § 1980.341 have been com-
pleted. 

(c) Lender agreement. There must be a 
valid lender agreement on file. 

(d) Lender file. The Lender will main-
tain a file for each guaranteed RH loan 
containing originals or copies, as ap-
propriate, of all documents pertaining 
to that loan. 

§ 1980.361 Issuance of loan note guar-
antee. 

(a) When the Lender has certified 
that all requirements have been met, 
delivered a completed Loan Closing Re-
port, and paid the guarantee fee, the 
RHS approval official will concurrently 
execute the loan note guarantee. The 
original will be provided to the Lender 
and be attached to the note. 

(b)–(c) [Reserved] 

§ 1980.362 [Reserved] 

§ 1980.363 Review of loan closing. 

The Lender must provide RHS with 
documentation that all of the closing 
conditions have been met within 10 
days of issuance of the loan note guar-
antee. The Lender is responsible for de-
ficiencies regardless of whether RHS 
discovers them in the loan closing re-
view and/or notifies the Lender at that 
time. RHS reviews do not constitute 
any waiver of fraud, misrepresentation, 
or failure of judgment by the Lender. 

§§ 1980.364–1980.365 [Reserved] 

§ 1980.366 Transfer and assumption. 

(a) General. Lenders may, but are not 
required to, permit a transfer to an eli-
gible applicant. A transfer and assump-
tion must be approved by RHS in writ-
ing. Transfers without assumption are 
not authorized. Transfers and assump-
tions under this subpart are subject to 
the RHS guarantee fee. 

(b) Eligible transferee. An eligible 
transferee is one who meets the eligi-
bility requirements of this subpart and 
includes situations involving transfers 
of housing in an area that has ceased 
to be rural. Loans made and guaran-
teed under this subpart prior to March 
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29, 1989, may be transferred to an appli-
cant meeting all eligibility require-
ments of this subpart except the appli-
cant’s adjusted annual income may ex-
ceed the maximum income for the area 
by not more than 10 percent. 

(c) Determinations by the Lender. Be-
fore the transfer and assumption can 
be approved with the guarantee re-
maining in force, the Lender must de-
termine that all of the following condi-
tions can be met: 

(1) The transferee is an eligible appli-
cant. 

(2) The transferee will assume the 
total remaining debt and acquire all of 
the property securing the guaranteed 
loan balance. 

(3) The transfer and assumption 
would not be made without the con-
tinuation of the loan guarantee. 

(4) The market value of the security 
being acquired by the transferee is at 
least equal to the secured indebtedness 
against it. 

(5) The priority of the existing lien 
securing the guaranteed loan will be 
maintained or improved. 

(6) Proper hazard insurance will be 
obtained. 

(7) The transfer and assumption can 
be properly closed and the conveyance 
instruments will be filed, registered, or 
recorded, as appropriate. 

(8) The transferor acknowledges con-
tinued liability for the debt in writing. 

(d) Changes in the promissory note or 
security instrument. If the assumption 
will result in changes in the repayment 
schedule or the interest rate, the 
changes must be approved by the 
present debtors since they will remain 
liable for the debt. Any changes in 
rates and terms must not exceed rates 
and terms allowed for new loans under 
this subpart and cannot exceed the in-
terest rate on the initial loan. The debt 
must not exceed the amount remaining 
due on the original loan. The term of 
the loan may cover a period of up to 30 
years from the date of transfer and as-
sumption. The Lender’s request for ap-
proval to RHS will be accompanied by: 

(1) An explanation of the reasons for 
the proposed change in the rates and 
terms. 

(2) A statement that the Lender’s de-
terminations required by paragraph (c) 
of this section can be made. 

(e) Release of liability. The Lender 
may not release the transferor of li-
ability. 

(f) Forms and case numbers. The as-
sumption may be made on the Lender’s 
assumption agreement form. The as-
sumption agreement must contain the 
RHS case numbers of the transferor 
and the transferee. 

(g) Lender’s application to RHS. The 
Lender must submit the items outlined 
in § 1980.353(e) of this subpart to RHS, 
in addition to items required in this 
section. 

(h) Notations and notices. The Lender 
must notify RHS whether the loan and 
security can be properly assumed and 
transferred. The Lender shall assure 
that the conveyance instruments are 
properly filed, registered, or recorded, 
as appropriate. Upon completion of the 
transfer and assumption, the Lender 
must provide RHS a copy of the trans-
fer and assumption agreement. The 
Lender may present the loan note 
guarantee to RHS if it desires RHS to 
note the transfer and assumption on 
the loan note guarantee. If a new note 
is obtained, it will also be attached to 
the loan note guarantee. 

(i) Interest assistance. The original 
borrower’s Master Interest Assistance 
Agreement may be transferred to an el-
igible transferee. Equity sharing, if 
any, owed by the transferor must be 
determined and collected at the time 
the loan is assumed and title to the 
property is transferred. See § 1980.391. 

(j) Closing the transfer and assumption. 
As soon as the Lender has obtained 
RHS approval, the Lender may proceed 
with closing the transaction. The clos-
ing must include, but need not be lim-
ited to, the proper execution and deliv-
ery of the conveyance and assumption 
documents, compliance with any legal 
requirements, and actions necessary to 
perfect the transfer and the required 
lien priority. 

(k) Loan note guarantee. The existing 
loan note guarantee will continue to be 
in effect. RHS will note the transfer 
and assumption on the original loan 
note guarantee by completing the As-
sumption Agreement block by insert-
ing the name of the assuming party. 

(l) Material furnished to RHS after clos-
ing. Immediately after closing, the 
Lender must furnish to RHS: 
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(1) A conformed copy of the executed 
assumption agreement. 

(2) A statement showing: 
(i) Any changes made in the provi-

sions of the promissory note or secu-
rity instruments. 

(ii) That all conditions and require-
ments of paragraph (b) of this section 
have been met. 

(iii) That the required insertions 
have been made per paragraph (h) of 
this section. 

(m) Notification of Lender. The RHS 
approval official will review the pro-
posed transfer and assumption and no-
tify the Lender of the decision in writ-
ing. The request for transfer and as-
sumption will be treated as an applica-
tion for guaranteed loan assistance and 
will be handled in accordance with 
§ 1980.353. The Lender may proceed with 
the transfer and assumption upon ob-
taining RHS approval. 

§ 1980.367 Unauthorized sale or trans-
fer of the property. 

RHS consent is required to continue 
with the RHS guarantee in the event of 
a sale or transfer of the property in ac-
cordance with § 1980.366. If the property 
is transferred without RHS consent, 
the Lender must take one of the fol-
lowing actions: 

(a) Obtain RHS consent if the condi-
tions of § 1980.366 can be met; 

(b) Satisfy the RHS guarantee and 
continue with the loan without the 
loan note guarantee; or 

(c) Notify the borrower and the 
transferee of the default and service 
the loan in accordance with § 1980.371. 

§§ 1980.368–1980.369 [Reserved] 

§ 1980.370 Loan servicing. 
RHS encourages Lenders to provide 

borrowers with the maximum oppor-
tunity to become successful home-
owners. Lenders should provide suffi-
cient servicing and counseling to meet 
the objectives of the loan. Loan serv-
icing should be approached as a preven-
tive action rather than a curative ac-
tion. Prompt followup by the Lender 
on delinquent payments and early rec-
ognition and solution of problems are 
keys to resolving many delinquent loan 
cases. The Lender shall perform those 
services which a reasonable and pru-

dent Lender would perform in servicing 
its own portfolio of loans that are not 
guaranteed. 

(a) Normal loan servicing. The Lender 
is responsible for servicing the loan 
under the Lender Agreement and this 
subpart even if the Lender has engaged 
a third party to service the loan on its 
behalf. Normal servicing includes: 

(1) Receiving all payments as they 
fall due and proper application of pay-
ments to principal and interest and es-
crow accounts for taxes (including spe-
cial assessments) and insurance. 

(2) Establishment and maintenance 
of an escrow account to pay real estate 
taxes and assessments and required 
hazard and flood insurance on the secu-
rity. All escrow accounts must be fully 
insured by the Federal Deposit Insur-
ance Corporation (FDIC). The Lender is 
responsible for maintaining escrow 
funds in a reasonable and prudent man-
ner and for assuring that real estate 
taxes and assessments and required 
hazard and flood insurance are paid in 
a timely manner even if it requires ad-
vancing the Lender’s own funds. The 
monthly payment may be adjusted 
when it is not adequate to meet estab-
lished charges of the escrow account 
for the coming year. Escrow funds may 
be used only for the purpose for which 
they were collected. 

(3) Obtaining compliance with the 
covenants, loan agreement (if any), se-
curity instruments, and any supple-
mental agreements and notifying the 
borrower in writing of any violations. 

(b) Other servicing requirements. Other 
servicing requirements include taking 
actions to offset the effects of liens, 
probate proceedings, and other legal 
actions. The Lender’s responsibility in-
cludes assuring that: 

(1) Insurance loss payments, con-
demnation awards, or similar proceeds 
are applied on debts in accordance with 
lien priorities on which the guarantee 
was based, or to rebuild or otherwise 
acquire needed replacement collateral. 

(2) The borrower complies with laws 
and ordinances applicable to the loan 
and the collateral. 

(3) The borrower is not released of li-
ability for the loan except as provided 
in Agency regulations. 
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(c) Servicing options. The Lender 
should make every effort to assist bor-
rowers who are cooperative and willing 
to make a good faith effort to cure the 
delinquency. The Lender should con-
sider the borrower’s financial condition 
in attempting to work out repayment 
agreements. The Lender may revise the 
payment schedule of the loan on a tem-
porary basis with the written concur-
rence of the borrower. Changes in the 
loan repayment such as reamortization 
of the unpaid balance within the re-
maining term of the loan may be done 
with prior written RHS concurrence. 
Reamortization shall not change the 
amount of the loan guarantee. 

(d) Lender reporting to RHS. Reports 
on Lender servicing case loads and per-
formance are required as follows: 

(1) Monthly report. The Lender must 
prepare and submit a report in a man-
ner prescribed by RHS identifying each 
borrower with a loan that is more than 
30 days delinquent. 

(2) Annual report. The Lender will 
submit an annual report indicating the 
status of each borrower account as of 
December 31 using the format pre-
scribed by RHS. 

(e) [Reserved] 

§ 1980.371 Defaults by the borrower. 

Default occurs when the borrower 
fails to perform under any covenant of 
the mortgage or Deed of Trust and the 
failure continues for 30 days. The Lend-
er will negotiate in good faith in an at-
tempt to resolve any problem. The bor-
rower must be given a reasonable op-
portunity to bring the account current 
before any foreclosure proceedings are 
started. 

(a) The Lender must make a reason-
able attempt to contact the borrower if 
the payment is not received by the 20th 
day after it is due. 

(b) The Lender must make a reason-
able attempt to arrange and hold an 
interview with the borrower for the 
purpose of resolving the delinquent ac-
count before the loan becomes 60 days 
delinquent. Reasonable effort consists 
of not less than one letter sent to the 
borrower at the property address via 
certified mail or similar method which 
the borrower refuses to accept or fails 
to respond. 

(c) If the Lender is unable to make 
contact with the borrower, the Lender 
must determine whether the property 
has been abandoned and the value of 
the security is in jeopardy before the 
account becomes two payments delin-
quent. 

(d) When the loan becomes three pay-
ments delinquent, the Lender must re-
port borrower delinquencies to credit 
repositories and make a decision with 
regard to liquidation of the account. 
The Lender may proceed with liquida-
tion of the account unless there are ex-
tenuating circumstances. 

§ 1980.372 Protective advances. 
Protective advances must constitute 

an indebtedness of the borrower to the 
Lender and be secured by the security 
instrument. Protective advances are 
advances made for expenses of an emer-
gency nature necessary to preserve or 
protect the physical security. Attorney 
fees are not a protective advance. The 
Lender will not make protective ad-
vances in lieu of an additional loan. In 
order to assure that a protective ad-
vance over $500 will be included in the 
loss payment, Lenders are encouraged 
to obtain prior RHS approval. 

§ 1980.373 [Reserved] 

§ 1980.374 Liquidation. 
If the Lender concludes the liquida-

tion of a guaranteed loan account is 
necessary because of one or more de-
faults or third party actions that the 
borrower cannot or will not cure or 
eliminate within a reasonable period of 
time, the Lender will notify RHS of the 
decision to liquidate. Initiation of fore-
closure begins with the first public ac-
tion required by law such as filing a 
complaint or petition, recording a no-
tice of default, or publication of a no-
tice of sale. Foreclosure must be initi-
ated within 90 days of the date the de-
cision to liquidate is made unless the 
foreclosure has been delayed by law. 
When there is a legal delay (such as 
bankruptcy), foreclosure must be start-
ed within 60 days after it becomes pos-
sible to do so. 

(a) Expeditious liquidation. Once the 
decision to liquidate has been made, 
the Lender must proceed in an expedi-
tious manner. Lenders must exercise 
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due diligence in completing the fore-
closure process. Lenders are expected 
to complete foreclosure within the 
time frames that are reasonable for the 
state in which the property is located. 

(b) Maximum collection. The Lender is 
expected to make the maximum collec-
tion possible on the indebtedness. The 
Lender will consider the possibility of 
recovery of any deficiency apart from 
the acquisition or sale of collateral. 
The Lender will submit a recommenda-
tion on such recovery considering the 
borrower’s assets and ability to pay, 
prospects of future recovery, the costs 
of pursuing such recovery, rec-
ommendation for obtaining a judg-
ment, and the collectability of a judg-
ment in view of the borrower’s assets. 

(c) Allowable liquidation costs. Certain 
reasonable liquidation costs (costs 
similar to those charged for like serv-
ices in the area) will be allowed during 
the liquidation process. No in-house ex-
penses of the Lender will be allowed in-
cluding, but not limited to, employee 
salaries, staff lawyers, travel, and over-
head. Liquidation costs are deducted 
from the gross sales proceeds of the 
collateral when the Lender has con-
ducted the liquidation. 

(d) Servicing plan. The Lender must 
submit a servicing plan to RHS when 
the account is 90 days delinquent and a 
method other than foreclosure is rec-
ommended to resolve delinquency. RHS 
encourages Lenders and delinquent 
borrowers to explore an acceptable al-
ternative to foreclosure to reduce loss 
and expenses of foreclosure. Although 
prior approval is not required in all 
cases, the Agency may reject a plan 
that does not protect the Government’s 
interest. 

(1) Continuation with the borrower. 
The Lender may continue with the bor-
rower when a clear and realistic plan 
to eliminate the delinquency is pre-
sented. The Lender must fully docu-
ment the borrower’s prospects of suc-
cess and make this information avail-
able to RHS upon request. 

(2) Voluntary liquidation. RHS may 
accept the Lender’s plan to use vol-
untary liquidation when the plan clear-
ly addresses the responsibilities of the 
parties, the Lender maintains over-
sight of the progress of the sale, the 
property is listed for sale at a price in 

line with its market value (if there is 
not already a bona fide purchaser for 
the dwelling), and the expected cost to 
the Government is the same as or less 
than the cost of foreclosure. 

(3) Deed-in-lieu of foreclosure. The 
Lender may take a deed-in-lieu of fore-
closure from the borrower when it will 
not result in a cost to the Government 
in excess of that expected for fore-
closure. 

(4) Other methods. RHS may accept a 
proposal submitted by the Lender that 
is not specifically addressed in but is 
consistent with the provisions of this 
subpart if the Lender fully documents 
how the proposal will result in a sav-
ings to the Government. 

(e) Handling shared equity. Interest 
assistance payments made under 
§ 1980.390 of this subpart will not be sub-
ject to shared equity if the loan is liq-
uidated in accordance with the Lender 
Agreement unless: 

(1) The property is sold at or prior to 
foreclosure for an amount exceeding 
the Lender’s unpaid balance and costs 
of foreclosure, or 

(2) A junior lienholder takes over the 
Lender’s loan. 

§ 1980.375 Reinstatement of the bor-
rower’s account. 

The Lender may reinstate an account 
when all delinquent payments and any 
funds that were advanced to pay au-
thorized expenses are paid or as re-
quired under state law. When the Lend-
er wishes to consider other offers by 
the borrower to bring the account cur-
rent, the Lender must obtain RHS con-
currence. 

§ 1980.376 Loss payments. 

Settlement of the guarantee will be 
processed in accordance with this sec-
tion. 

(a) Loss payment. Loss payments will 
be made within 60 days of the Lender’s 
properly filed claim. The Lender must 
submit its loss claim within 30 cal-
endar days of loan liquidation. The 
claim may include interest on the un-
paid principal accrued to final loss set-
tlement. RHS will pay interest within 
the limits of the guarantee to the date 
the claim is paid when the Lender 
promptly and properly files the claim. 
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(1) Determination of loss payment. To 
calculate the loss payment, first deter-
mine the unpaid debt by adding the un-
paid principal and interest on the loan 
and the unpaid balance for principal 
and interest on authorized protective 
advances. The net proceeds from the 
property will be first applied to the un-
paid debt. Any other proceeds recov-
ered by the Lender from other sources 
shall also be applied to the total un-
paid debt. Determination of net pro-
ceeds will be different depending on 
which of the following circumstances 
are involved. 

(i) If, at liquidation, title to the prop-
erty is conveyed to a bona fide third- 
party purchaser, then final loss pay-
ment will be based on the net sales pro-
ceeds received for the property. 

(ii) If, at liquidation, title to the 
property is conveyed to the Lender, 
then the Lender must prepare and sub-
mit a property disposition plan to RHS 
for RHS concurrence. The plan will ad-
dress the Lender’s proposed method for 
sale of the property, the estimated 
value and minimum sale price, 
itemized estimated costs of the sale, 
and any other information that could 
impact the amount of loss on the loan. 
The Lender is allowed up to 6 months 
from the date the property is acquired 
to sell the property. Upon the Lender’s 
written request, RHS will authorize 
one extension not to exceed 30 days to 
close the sale of a purchase offer ac-
cepted near the end of the 6-month pe-
riod. Net proceeds will be based on the 
net proceeds received for the property 
when the sale is conducted in accord-
ance with the plan as approved by 
RHS. If no sale offer is accepted within 
the 6-month period, then the RHS ap-
proval official will obtain and use a liq-
uidation value appraisal of the prop-
erty. When an appraisal is obtained, 
the amount of the net proceeds from 
the security is then determined by sub-
tracting a cost factor, which is found 
in exhibit D of FmHA Instruction 1980– 
D (available in any RHS office), from 
the current market value. 

(iii) If a deficiency judgment is ob-
tained, the Lender must enforce the 
judgment against the borrower before 
loss settlement if the current situation 
provides a reasonable prospect of re-
covery. A loss payment will be made 

when the Lender holds a deficiency 
judgment but there are not current 
prospects of collection, even if there 
may be in the future. 

(2) Payment procedure. RHS will pay 
losses on the loan according to the 
terms of the loan note guarantee un-
less RHS has determined there is cause 
for reduction of the loss amount. See 
§ 1980.377 for future recovery by the 
Lender. 

(i) If there is no dispute between RHS 
and the Lender regarding the amount 
of the loss and the Lender’s eligibility 
for payment of loss, RHS will pay the 
loss within the limits of the guarantee. 

(ii) If RHS and the Lender do not 
agree on the amount of the loss, or 
RHS has determined that part of the 
loss is not payable to the Lender under 
the terms of the loan note guarantee, 
RHS will pay the undisputed portion. 
The disputed portion of the claim will 
be treated as an adverse decision and 
the Lender may appeal. 

(iii) When RHS has cause to believe 
that Lender fraud or other lender ac-
tions negating the guarantee exist, no 
loss payment may be made unless the 
situation is resolved. 

(3) The RHS approval official will 
conduct an audit of the account and re-
view the loan in its entirety to deter-
mine why the loan failed and whether 
any reason exists for reducing or deny-
ing the loss claim. This information 
will be documented in the RHS 
casefile. 

(4) If a Lender’s loss claim is denied 
or reduced, the RHS approval official 
will notify the Lender of all of the rea-
sons for the action within 10 days of 
the decision and the Lender may ap-
peal in accordance with § 1980.399 and 
subpart B of part 1900. 

(5) The RHS approval official is au-
thorized to approve loss payments in 
amounts of up to 50 percent of his/her 
delegated loan approval authority in 
accordance with exhibit D of FmHA In-
struction 1901–A (available in any RHS 
office). 

(b) Denial or reduction of loss claims. 
The RHS approval official will fully 
document any loss claim which is de-
nied or reduced including an analysis 
of how the amount of the reduction 
was determined. A connection must be 
made between the Lender’s action or 
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failure to act and the loss amount on 
the loan. The amount of loss occa-
sioned by such action will be estab-
lished. This information will be made 
available to the Lender upon request. A 
Lender’s loss claim may be denied or 
reduced by RHS when: 

(1) The Lender has committed fraud. 
(Denial of claim.) 

(2) The Lender claims items not au-
thorized under RHS regulations. (Re-
duced by amount of unauthorized 
claim.) 

(3) The Lender violated usury laws. 
(Reduction for amount of loss caused 
by the violation.) 

(4) The Lender failed to obtain re-
quired security or maintain the secu-
rity position. (Reduction for loss at-
tributed to failure.) 

(5) Loan funds were used for unau-
thorized purposes. (Reduction by unau-
thorized amount.) 

(6) The Lender was negligent in loan 
servicing. Negligent servicing is a fail-
ure to perform those services which a 
reasonably prudent Lender would per-
form in servicing its own portfolio of 
loans that are not guaranteed. The 
term includes a failure to act, a failure 
to act in a timely manner, or acting in 
a manner contrary to that in which a 
reasonably prudent Lender would act. 
(Reduction for loss amount attrib-
utable to Lender negligence.) Examples 
of negligent servicing include: 

(i) A failure to contact the borrower 
in a timely manner when the bor-
rower’s account goes into default. 

(ii) A failure to pay real estate taxes 
or hazard insurance when due. 

(iii) A failure to notify RHS within 
required time limits when the borrower 
defaults on the loan. 

(iv) A failure to request loan subsidy 
when the borrower was eligible for loan 
subsidy and loan subsidy was available 
(subsidized loans only). 

(v) A failure to protect security dur-
ing the liquidation phase. 

(7) The Lender delayed filing the loss 
claim. (Reduction in claim for interest 
accrued because the claim was not 
filed.) 

§ 1980.377 Future recovery. 
The proceeds of any amounts recov-

ered shall be shared in proportion to 
the amount of loss borne between RHS 

and the Lender. Although the Lender’s 
actual loss may be different than the 
amount on which loss settlement was 
based, the proportion of recovery shar-
ing must be based on the loss percent-
age upon which the loss payment cal-
culation was based. 

§§ 1980.378–1980.389 [Reserved] 

§ 1980.390 Interest assistance. 
In order to assist low-income bor-

rowers in the repayment of the loan, 
RHS is authorized to provide interest 
assistance payments subject to the 
availability of funds. Regardless of 
what date a borrower’s loan payment is 
due each month, interest assistance 
payments will be made by RHS directly 
to the Lender on or before the 15th day 
of the month in which the borrower’s 
payment is due. 

(a) Policy. It is the policy of RHS to 
grant interest assistance on guaran-
teed loans to low-income borrowers to 
assist them in obtaining and retaining 
decent, safe, and sanitary dwellings 
and related facilities as long as the 
borrower remains eligible for payments 
when funds are available for interest 
assistance. Interest assistance must be 
established for the borrower at the 
time the loan guarantee is authorized. 

(b) Processing interest assistance agree-
ments. The Lender will process the in-
terest assistance agreement and sub-
mit it to RHS for approval. 

(1) RHS will reimburse the Lender in 
the amounts authorized in exhibit D of 
FmHA Instruction 1980–D (available in 
any RHS office) for the cost of proc-
essing the agreement. The fee will be 
paid upon receipt of a valid agreement 
which has been coded as requiring a 
processing fee payment. The processing 
fee is payable when: 

(i) A new agreement is made with the 
borrower except at the time of loan 
closing. 

(ii) The borrower had an agreement 
for the previous year and a new agree-
ment is made for the current year. 

(iii) The borrower is eligible for but 
not presently on interest assistance 
and enters into a new interest assist-
ance agreement. 

(iv) The borrower has a change in cir-
cumstances which requires a revision 
to the current agreement. When the 
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change in circumstances results in an 
agreement with less than 90 days re-
maining, the agreement for the subse-
quent year will be prepared at the same 
time. This action is considered one 
agreement. 

(2) A processing fee will not be paid 
when the revision to an existing agree-
ment is required due to an error on the 
part of the Lender or the borrower. 

(c) Amount of interest assistance. (1) 
The amount of interest assistance 
granted will be the difference between 
the monthly installment due on the 
promissory note eligible for interest 
assistance and the amount the bor-
rower would pay if the note were amor-
tized at the rate corresponding to the 
borrower’s income range as outlined in 
the master interest assistance agree-
ment. 

(2) The basis for the amount of inter-
est assistance for each loan is deter-
mined by the amount of interest assist-
ance authorized to the Agency as 
shown in exhibit D of FmHA Instruc-
tion 1980–D (available in any RHS of-
fice) and the note interest rate. 

(3) A borrower receiving a loan in a 
high cost area will be granted an addi-
tional 1 percent interest assistance in 
order to assist the borrower up to the 
maximum rate in exhibit D of FmHA 
Instruction 1980–D (available in any 
RHS office). 

(i) The Administrator may designate 
an area as a high cost area for interest 
assistance purposes. Such designation 
may be granted when the State Direc-
tor makes a written request for it and 
provides documentation that low-in-
come borrowers in the area could not 
afford to purchase a dwelling under the 
interest assistance table in exhibit D of 
FmHA Instruction 1980–D (available in 
any RHS office). The area must also be 
designated by HUD as a high cost area. 
The amount of additional interest as-
sistance for high cost areas is 1 per-
cent; however, in no case will more in-
terest assistance be granted than the 
amount necessary to reach the lowest 
floor rate in exhibit D of FmHA In-
struction 1980–D (available in any RHS 
office). 

(ii) The change in a designation to 
(or from) a high cost area will not af-
fect existing loans. An individual’s 
loan eligibility for high cost designa-

tion is determined at the time of 
issuance of the conditional commit-
ment for loan guarantee. 

(d) Shared equity. Prior to loan clos-
ing, the Lender will advise the appli-
cant that interest assistance is subject 
to equity sharing. 

(e) Eligibility. To be eligible for inter-
est assistance, a borrower must person-
ally occupy the dwelling and must 
meet the following additional require-
ments: 

(1) Initial loans. Interest assistance 
may be granted at the time the loan 
note guarantee is issued, or an assump-
tion is processed in accordance with 
§ 1980.366, when: 

(i) The borrower’s adjusted income at 
the time of loan guarantee approval did 
not exceed the applicable low-income 
limit, the loan guarantee was funded 
from interest assisted guaranteed loan 
funds, and a master interest assistance 
agreement was completed at closing if 
the borrower is ever to receive interest 
assistance. 

(ii) The borrower’s net family assets 
do not exceed the maximum allowable 
amount as per exhibit D of FmHA In-
struction 1980–D (available in any RHS 
office) unless an exception is author-
ized. The calculation of net family as-
sets will exclude the value of the dwell-
ing and a minimum adequate dwelling 
site, cash on hand which will be used to 
reduce the amount of the loan, and 
household goods and personal auto-
mobiles and the debts against them. 
The Lender may request an exception 
at the time the initial application is 
submitted to RHS for a loan guarantee. 
For the purpose of determining wheth-
er an exception is justified, consider-
ation will be given to the nature of the 
assets upon which a borrower is cur-
rently dependent for a livelihood or 
which could be used to reduce or elimi-
nate the need for interest assistance. 

(iii) The loan was approved as a sub-
sidized guaranteed loan on or after 
April 17, 1991. 

(iv) The amount of interest assist-
ance will be $20 or more per month in 
accordance with the provisions of para-
graph (c)(1) of this section. Interest as-
sistance in amounts of less than $20 per 
month will not be granted. 
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(2) Existing loans. Interest assistance 
may be granted at any time after loan 
closing if: 

(i) The requirements of paragraphs 
(e)(1)(i), (e)(1)(iii), and (e)(1)(iv) of this 
section are met. 

(ii) The borrower’s adjusted annual 
income does not exceed the low-income 
limit. 

(iii) The borrower requests interest 
assistance through the Lender or the 
Lender determines that interest assist-
ance is needed to enable the borrower 
to repay the loan. 

(iv) The Lender processes the interest 
assistance agreement and submits it to 
RHS for approval. 

(f) Processing interest assistance. The 
Lender will process interest assistance 
agreements in accordance with this 
section. The interest assistance agree-
ment will be executed by the Lender 
and borrower and forwarded to RHS for 
approval. 

(1) Amount of interest assistance. The 
amount of interest assistance for which 
a borrower is eligible will be deter-
mined by use of the interest assistance 
agreement as outlined in paragraph (c) 
of this section. 

(i) Determination of income. The Lend-
er is responsible for determining the 
borrower’s annual and adjusted annual 
income as outlined in §§ 1980.347 and 
1980.348 of this subpart. Income of all 
persons occupying the dwelling will be 
verified in accordance with § 1980.347 of 
this subpart. 

(ii) Effective period. Annual interest 
assistance agreements will be for a 12- 
month period. 

(2) Interest assistance agreements. The 
master interest assistance agreement 
will be executed for each qualifying 
loan at loan closing provided funds are 
available for interest assistance at the 
time the guarantee is issued. This 
agreement establishes the conditions 
and maximum amounts of interest as-
sistance for the life of the loan. Each 
year, an annual interest assistance 
agreement will be used to determine 
the amount of interest assistance for 
the coming 12 months. 

(i) The Lender will determine the 
borrower’s adjusted annual income, 
document the calculations, and com-
plete the interest assistance agreement 
form. 

(ii) The borrower will review the in-
terest assistance agreement form and 
sign the form signifying that all infor-
mation is correct as shown. 

(iii) If the information contained on 
the interest assistance agreement ap-
pears correct, RHS will approve the 
agreement and make monthly pay-
ments to the Lender on behalf of the 
borrower. 

(iv) When the borrower’s income is 
within the low-income limits but the 
provisions of paragraphs (e)(1)(ii) or 
(e)(1)(iv) of this section preclude grant-
ing interest assistance, the master in-
terest assistance agreement must be 
executed if the borrower desires to be 
considered for interest assistance at a 
later date due to a change in cir-
cumstances. 

(g) Interest assistance modification. A 
change in the borrower’s circumstances 
after the effective date of the Annual 
Interest Assistance Agreement will be 
handled as follows: 

(1) RHS required modifications before 
expiration. The borrower is responsible 
for reporting any increases in income 
exceeding $100 per month to the Lend-
er. The Lender is not responsible for 
monitoring the borrower’s income. The 
Lender must process a revised interest 
assistance agreement when a reported 
increase in the borrower’s income re-
sults in the need for less interest as-
sistance in accordance with paragraph 
(c) of this section. 

(2) Additional interest assistance before 
expiration. The borrower may request 
and the Lender may process a modi-
fication of the interest assistance 
agreement and submit the modified 
agreement to RHS when: 

(i) The borrower’s adjusted annual in-
come decreases by more than $100 per 
month; 

(ii) The interest assistance calcula-
tion per paragraph (c) of this section 
indicates that the borrower is eligible 
for an additional $20 interest assistance 
per month; and 

(iii) There are interest assistance 
funds available if the amount needed 
by the borrower exceeds the initial 
floor rate established at the time the 
loan was closed per paragraph (c) of 
this section. 

(3) Other changes in the borrower’s cir-
cumstances. When one coborrower has 
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left the dwelling, interest assistance 
based on the remaining coborrower’s 
income may be extended if: 

(i) The remaining coborrower is occu-
pying the dwelling, owns a legal inter-
est in the property, and is liable for the 
debt; 

(ii) The remaining coborrower cer-
tifies as to who lives in the house; 

(iii) Separation is not due only to 
work assignment or military orders; 
and 

(iv) The remaining coborrower is in-
formed and agrees that should the co-
borrower begin to live in the dwelling, 
that coborrower’s income will then be 
counted toward annual income and in-
terest assistance may be reduced or 
canceled. 

(4) Effect of modification. An interest 
assistance agreement modified as per 
paragraph (g)(1), (g)(2), or (g)(3) of this 
section is valid for the remainder of 
the agreement period. 

(5) Correction of interest assistance 
agreement. When an error by RHS or 
the Lender resulted in too little inter-
est assistance being granted, a cor-
rected agreement will be prepared ef-
fective the date of the error if the error 
results in granting $20 or more per 
month less interest assistance than the 
borrower was eligible to receive. The 
Lender must return any overpayment 
made by the borrower unless an agree-
ment is reached to apply the funds to 
the loan as an extra payment. 

(h) Eligibility review. Borrowers re-
ceiving interest assistance will be re-
viewed annually within 30 to 60 days 
prior to the anniversary date of the 
loan. All existing agreements must be 
reviewed and processed for the upcom-
ing 12 months during the review period. 
Interest assistance will not be renewed 
if the amount that the borrower quali-
fies for is less than $20 per month. 

(1) The Lender will obtain written 
verification of the income of each bor-
rower and all adult members of the 
borrower’s household and conduct the 
review. 

(i) Borrower responsibility. The bor-
rower will: 

(A) Report the income of each adult 
member of the household to the Lend-
er; 

(B) Assure that each household mem-
ber has provided sufficient information 

on that person’s income for the Lender 
to conduct the review; and 

(C) Cooperate in the Lender’s efforts 
to verify income. 

(ii) [Reserved] 
(2) Processing interest assistance renew-

als not reviewed during the review period. 
The Lender may process interest as-
sistance renewals not completed during 
the review period as follows: 

(i) The amount of interest assistance 
will be based on the borrower’s current 
annual income. 

(ii) The effective date will be: 
(A) The expiration period of the pre-

vious interest assistance agreement if 
the RHS approval official determines 
failure to renew was the fault of RHS 
or the Lender. 

(B) The next payment due date fol-
lowing approval in all other cases. 

(3) Interest assistance form. Interest 
assistance payments will not be made 
after the expiration date unless RHS 
receives and approves a new interest 
assistance agreement form. 

(i) Cancellation of interest assistance. 
(1) An existing interest assistance 
agreement will be canceled under the 
following circumstances: 

(i) When the borrower has never oc-
cupied the dwelling, the interest assist-
ance will be canceled as of the date of 
issuance of the guarantee. The Lender 
will refund all interest assistance pay-
ments to RHS. 

(ii) The cancellation will be effective 
on the date on which the earliest ac-
tion occurs which causes the cancella-
tion or the date the Lender became 
aware of the situation if the date can-
not be determined when: 

(A) The borrower ceases to occupy, 
sells, or conveys title to the dwelling. 

(B) The borrower has received im-
proper interest assistance and a cor-
rected agreement will not be sub-
mitted. 

(C) The borrower has had an increase 
in income and is no longer eligible for 
interest assistance. 

(D) The security is acquired by the 
Lender. 

(E) The Lender formally declares the 
loan to be in default and accelerates 
the loan. 

(2) [Reserved] 
(j) Overpayment. When the Lender be-

comes aware of circumstances that 
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have resulted in an overpayment of in-
terest assistance for any reason, except 
as provided in paragraph (k) of this sec-
tion, the following actions will be 
taken: 

(1) The Lender will immediately no-
tify RHS. 

(2) The borrower will be notified and 
the interest assistance agreement will 
be corrected. 

(3) A repayment agreement accept-
able to RHS will be reached. 

(k) Unauthorized use of loan funds. 
When RHS becomes aware that the 
Lender allowed loan funds to be used 
for unauthorized purposes, interest as-
sistance paid on said amounts will be 
promptly repaid by the Lender. The 
Lender may work out a repayment 
agreement with the borrower but is ex-
pected to make every effort to mini-
mize the adverse impact on the bor-
rower’s repayment ability. 

(l) Appeals. All applicants/borrowers 
and Lenders may appeal adverse deter-
minations in accordance with § 1980.399 
when RHS denies, reduces, cancels, or 
refuses to renew interest assistance. 

(m) Reinstatement of interest assist-
ance. The RHS approval official may 
authorize reinstatement of the bor-
rower’s interest assistance if it was 
canceled because the loan was acceler-
ated and if the acceleration was with-
drawn with RHS approval. 

§ 1980.391 Equity sharing. 
The policy of RHS is to collect all or 

a portion of interest assistance granted 
on a guaranteed RH loan when any of 
the events described in paragraph (a) of 
this section occur, if any equity exists 
in the security. 

(a) Determining the amount of shared 
equity. The RHS approval official will 
calculate shared equity when a bor-
rower’s account is settled by payment- 
in-full (including refinancing) of the 
outstanding indebtedness, the transfer 
of title, or when the borrower ceases to 
occupy the property. The calculation of 
shared equity when the account is in 
liquidation will be handled in accord-
ance with § 1980.374(e). 

(1) How to calculate. The amount of 
shared equity will be based on the 
amount of interest assistance granted 
on the loan, the appreciation in prop-
erty value between the closing date of 

the loan and the date the account is 
satisfied or acquired by the Lender via 
liquidation action, the period of time 
the loan is outstanding, the amount of 
original equity the borrower has in the 
property, and the value of capital im-
provements to the property. Shared eq-
uity will be the lesser of the interest 
assistance granted or the amount of 
value appreciation available for shared 
equity. Value appreciation available 
for shared equity means the market 
value of the property less all debts se-
cured by prior liens, sales expenses, 
any original borrower equity, principal 
reduction, and value added by any cap-
ital improvements. 

(i) Market value. Market value of the 
property as of the date the loan is to be 
paid in full or the date the borrower 
ceases to occupy and will be docu-
mented by one of the following: 

(A) A sales contract which reason-
ably represents the fair market value 
based on the Lender’s and RHS ap-
proval official’s knowledge of the prop-
erty and the area. 

(B) Lender’s appraisal when the loan 
will be refinanced provided the ap-
praisal reasonably represents the fair 
market value. 

(C) If the items listed in either para-
graph (a)(l)(i)(A) or (a)(1)(i)(B) of this 
section are not available, another cur-
rent appraisal, if readily available, 
when the appraiser meets the qualifica-
tions of § 1980.334. 

(D) When the account is being paid 
off from insurance proceeds, the most 
recent appraisal available if the Lender 
or RHS can document that it rep-
resents an accurate indication of the 
value at the time the dwelling was 
damaged or destroyed. If not, the best 
information available will be used to 
determine the market value. The RHS 
approval official will interview the bor-
rower to determine the extent of im-
provements, if any, and the general 
condition of the property at the time of 
loss. The amount of the insurance pay-
ment is generally a good indication of 
value; however, tax records or com-
parable sales will be considered. 

(E) RHS appraisal, with prior ap-
proval of the State Director. 

(ii) Prior liens. Prior liens refers to 
the amount of liens that are prior to 
the Lender’s liens and include, but may 
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not be limited to, prior mortgages, and 
real estate taxes and assessments lev-
ied against the property. 

(iii) Sale/refinancing expenses. Sale/re-
financing expenses include, but are not 
limited to, expenses commonly associ-
ated with the sale or refinancing of 
real estate that are not reimbursed, 
such as sales commissions, advertising 
costs, recording fees, pro rata taxes, 
points based on the current interest 
rate, appraisal fees, transfer tax, deed 
preparation fee, loan origination fee, 
etc. In refinancing situations, only 
those expenses necessary to finance the 
amount of the current RHS debt are al-
lowed. Shared equity may be cal-
culated using estimated expenses if ac-
tual expenses cannot be obtained and 
the RHS approval official is satisfied 
with the estimated amount and the 
prorating of the expenses are accurate 
for this transaction. 

(iv) Original borrower equity. Original 
equity consists of a contribution by the 
borrower that reduces the amount of 
the loan below the market value. The 
contribution may be in the form of 
cash and/or value of the lot if the home 
was constructed on the borrower’s 
property. 

(v) Capital improvements. Capital im-
provements will be considered to the 
extent that they do not exceed market 
value contribution as indicated by a 
sales comparison analysis. Generally, 
the value added by improvements will 
be the difference in market value at 
the time of sale and market value 
without capital improvements. Cost of 
the improvement will not be consid-
ered, only contribution to value. Main-
tenance cost and replacement of short- 
lived depreciable items are normal ex-
penses associated with home ownership 
and are not considered capital im-
provements. 

(2) Other considerations. (i) Overpay-
ments of interest assistance. When RHS 
has overpaid interest assistance and 
the overpaid amounts remain uncol-
lected at the time shared equity is cal-
culated, the overpaid amount will be 
added to shared equity. 

(ii) Multiple loans. When a borrower 
has more than one loan and elects to 
pay only some of the loans, shared eq-
uity will not be calculated unless the 
remaining loan is not subject to shared 

equity. Shared equity will be cal-
culated when the account is paid in full 
taking into consideration all of the in-
terest assistance granted on the ac-
count. 

(b) Miscellaneous provisions—(1) 
Changes in terms. Shared equity will 
not be calculated when an account is 
reamortized. 

(2) Junior liens. Junior liens are not 
considered in the shared equity cal-
culation. In the event a junior 
lienholder forecloses, the RHS approval 
official will calculate shared equity be-
fore providing the lienholder with a 
pay-off figure, which is in addition to 
any amounts still due the Lender on 
the loan in the same manner as para-
graph (a) of this section. 

(c) Affordable housing proposals. 
Shared equity under an affordable 
housing innovation (such as limited eq-
uity or a state or county sponsored 
shared equity) will be calculated in ac-
cordance with this subpart unless prior 
written approval is obtained from RHS. 
Proposals that deviate from this sub-
part must be reviewed and approved in 
the National office prior to issuance of 
the loan note guarantee. 

§ 1980.392 Mortgage Credit Certificates 
(MCCs) and Funded Buydown Ac-
counts. 

(a) MCCs. MCCs are authorized under 
the Tax Reform Act of 1986 and allow 
the borrower to receive a Federal tax 
credit for a percentage of their mort-
gage interest payment. They may be 
used by RHS guaranteed RH borrowers 
to improve their repayment ability for 
the loan. MCCs impact on the bor-
rower’s tax liability. MCCs may be 
used with interest assisted loans when 
the amount of the tax credit is based 
on the amount of interest actually paid 
by the borrower. MCCs are subject to 
shared equity of a portion of any 
‘‘gain’’ realized on the property when 
sold within 10 years after purchase. If 
the loan is also an RHS interest as-
sisted loan, RHS shall receive priority 
for shared equity repayment. Income 
taxes are complex issues; RHS employ-
ees and Lenders are not expected to be 
able to identify all issues impacting 
the borrower’s taxes. Lenders should 
encourage borrowers to consult with a 
tax advisor. 
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(1) When the Lender is participating 
in an MCC program the amount of the 
tax credit is considered as an addi-
tional resource available for repay-
ment of the loan when the credit is 
taken on a monthly basis from with-
holding. 

(2) The Lender will submit a copy of 
the MCC and a copy of the applicant’s 
Form IRS W–4, ‘‘Employee’s With-
holding Allowance Certificate,’’ along 
with the other materials for the loan 
guarantee request. The amount of tax 
credit is limited to the applicant’s 
maximum tax liability. 

(i) The MCC must show the rate of 
credit allowed. 

(ii) The Form IRS W–4 must reflect 
that the borrower is taking the tax 
credit on a monthly basis. 

(iii) The Lender will certify that the 
borrower has completed and processed 
all of the necessary documents to ob-
tain the tax credit in accordance with 
this section. 

(b) Funded buydown accounts. A fund-
ed buydown account is a prepaid ar-
rangement between a builder or a seller 
and a Lender that is designed to im-
prove applicant’s repayment ability. 
Funded buydown accounts are per-
mitted when the Lender obtains prior 
RHS concurrence. RHS will consider 
buydown accounts when there are com-
pensating factors which indicate the 
borrower’s ability to meet the expected 
increases in loan payment. The seller, 
Lender or other third party must place 
funds in an escrow account with 
monthly releases scheduled directly to 
the Lender to reduce the borrower’s 
monthly payment during the early 
years of the loan. The maximum reduc-
tion which may be considered is 2 per-
cent below the note rate, even though 
the actual buydown may be for more. 
Reductions in buydown assistance may 
not result in an increase in the interest 
rate paid by the borrower of more than 
1 percent per year. The borrower shall 
not be required to repay escrowed 
buydown funds. Funds must be 
escrowed with a state or federally su-
pervised Lender. Funded buydown ac-
counts must be fully funded for the 
buydown period. Buydown periods must 
be at least 12 months for each 1 percent 
of the buydown. 

§§ 1980.393–1980.396 [Reserved] 

§ 1980.397 Exception authority. 
The Administrator may, in indi-

vidual cases, make an exception to any 
requirement or provision of this sub-
part or address any omission of this 
subpart which is not inconsistent with 
the authorizing statute or other appli-
cable law if the Administrator deter-
mines that application of the require-
ment, or provision, or failure to take 
action in the case of an omission would 
adversely affect the Government’s fi-
nancial interest. The Administrator 
will exercise this authority upon re-
quest of the State Director with the 
recommendation of the Assistant Ad-
ministrator for Housing. Requests for 
exception must be made in writing ac-
companied by the borrower’s casefile in 
cases involving specific borrowers and 
supported with documentation to ex-
plain the adverse effect, propose alter-
native courses of action, and to show 
how the adverse effect will be elimi-
nated or minimized if the exception is 
granted. 

§ 1980.398 Unauthorized assistance 
and other deficiencies. 

(a) Unauthorized assistance. Unauthor-
ized assistance includes, but is not lim-
ited to, issuance of a loan note guar-
antee when the borrower was not eligi-
ble for the loan or the borrower was el-
igible but the loan was not made for 
authorized purposes. Unauthorized as-
sistance in the form of interest assist-
ance is discussed in § 1980.390. 

(b) Initial determination of unauthor-
ized assistance. The reasons for unau-
thorized assistance being received by 
the Lender may include: 

(1) Submission of false or inaccurate 
information by the Lender; 

(2) Submission of false or inaccurate 
information by the borrower; 

(3) Error by RHS personnel; or 
(4) Error by the Lender. 
(c)–(d) [Reserved] 
(e) Categories of unauthorized assist-

ance—(1) Minor deficiency. A minor defi-
ciency is one that does not change the 
eligibility of the borrower, the eligi-
bility of the property, or amount of the 
loan. Such incidents will be brought to 
the Lender’s attention in writing. Ex-
amples of minor deficiencies include 
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improperly completed builder certifi-
cations, use of an outdated credit re-
port, or use of an outdated income 
verification. Minor deficiencies also in-
clude those significant deficiencies 
when the Lender is willing and able to 
correct the problem such as obtaining 
flood insurance for a dwelling located 
in a flood hazard area and assuring the 
escrow amount is sufficient. 

(2) Significant deficiency. A significant 
deficiency is one that creates a signifi-
cant risk of loss to the Government, or 
involves acceptance of a borrower or 
property not permitted by Agency reg-
ulations. Such cases may result in pro-
bation or withdrawal of the Lender’s 
approval for program participation. 
Examples of significant deficiencies in-
clude gross miscalculation of income, 
acceptance of property that is severely 
deficient of the required standards, 
missing builder certifications, and con-
struction changes that materially af-
fect value without proper change or-
ders. 

(3) Fraud or misrepresentation. A defi-
ciency that involves an action by the 
Lender to misrepresent either the fi-
nancial capacity of the borrower or the 
condition of the property being fi-
nanced may, in addition to any crimi-
nal and civil penalties, result in a with-
drawal of RHS approval, or debarment. 
Examples of this type of deficiency in-
clude falsified Verifications of Employ-
ment, false certifications, reporting a 
delinquent loan as being current, and 
omitting conditions relating to the 
health and safety of a property. 

(f) Borrower noncompliance. When the 
borrower receives unauthorized assist-
ance due to an error or oversight, the 
Lender may continue with the guaran-
teed loan. More serious violations will 
be viewed on a case-by-case basis by 
the National office. 

(g) RHS error oversight. When the bor-
rower receives unauthorized assistance 
solely due to an error or oversight by 
RHS, the Lender may continue with 
the guaranteed loan. 

§ 1980.399 Appeals. 
The borrower and the Lender respec-

tively can appeal an RHS administra-
tive decision that directly and ad-
versely impacts them. Decisions made 
by the Lender are not covered by this 

paragraph even if RHS concurrence is 
required before the Lender can proceed. 
Appeals will be conducted in accord-
ance with the rules of the National Ap-
peals Division, USDA. 

(a) Appealable decisions. (1) The bor-
rower and the Lender must jointly exe-
cute the written request for an alleged 
adverse decision made by RHS. The 
Lender need not be an active partici-
pant in the appeal process. 

(2) The Lender only may appeal cases 
where RHS has denied or reduced the 
amount of a loss payment to the Lend-
er. 

(b) Nonappealable decisions. (1) The 
Lender’s decision as to whether to 
make a loan is not subject to appeal. 

(2) The Lender’s decision to deny 
servicing relief is not subject to appeal. 

(3) The Lender’s decision to accel-
erate the account is not subject to ap-
peal. 

§ 1980.400 [Reserved] 

Subpart E—Business and Industrial 
Loan Program 

SOURCE: 52 FR 6501, Mar. 4, 1987, unless oth-
erwise noted. 

§ 1980.401 Introduction. 

(a) Direct Business and Industry 
(B&I) loans are disbursed by the Agen-
cy under this subpart. B&I loan guar-
antees are to be processed and serviced 
under the provisions of subparts A and 
B of part 4279 and subpart B of part 4287 
of this title. Any processing or serv-
icing activity conducted pursuant to 
this subpart involving authorized as-
sistance to relatives, or business or 
close personal associates, is subject to 
the provisions of part 1900 subpart D of 
this chapter. Applicants for this assist-
ance are required to identify any 
known relationship or association with 
any Agency employee. 

(b) The purpose of the B&I program is 
to improve, develop or finance busi-
ness, industry and employment and im-
prove the economic and environmental 
climate in rural communities, includ-
ing pollution abatement and control. 
This purpose is achieved through bol-
stering the existing private credit 
structure through guarantee of quality 
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loans which will provide lasting com-
munity benefits. It is NOT intended 
that the guarantee authority be used 
for marginal or substandard loans or to 
‘‘bail out’’ lenders having such loans. 

(c) This subpart and its appendices 
(especially appendix I and appendix K) 
also contain regulations for Drought 
and Disaster (D&D) and Disaster As-
sistance for Rural Business Enterprises 
(DARBE) guaranteed loans authorized 
by section 331 of the Disaster Assist-
ance Act of 1988 (Pub. L. 100–387) and 
section 401 of the Disaster Assistance 
Act of 1989 (Pub. L. 101–82). D&D loans 
must be to alleviate distress caused to 
rural business entities, directly or indi-
rectly, by drought, hail, excessive 
moisture, or related conditions occur-
ring in 1988, or to provide for the guar-
antee of loans to such rural business 
entities that refinance or restructure 
debt as a result of losses incurred, di-
rectly or indirectly, because of such 
natural disasters and are limited to a 
guarantee of principal only. DARBE 
loans must be to alleviate distress 
caused to rural business entities, di-
rectly or indirectly, by drought, freeze, 
storm, excessive moisture, earthquake, 
or related conditions occurring in 1988 
or 1989, or to provide for the guarantee 
of loans to such rural business entities 
that refinance or restructure debt as a 
result of losses incurred, directly or in-
directly, because of such natural disas-
ters and within certain parameters 
guarantee both principal and interest. 

(d) The B&I loan program is adminis-
tered by the Administrator through a 
State Director serving each State. The 
State Director is the focal point for the 
program and the local contact person 
for processing and servicing activities, 
although this subpart refers in various 
places to the duties and responsibilities 
of other FmHA or its successor agency 
under Public Law 103–354 employees. 

(e) Throughout this subpart there ap-
pear Administrative provisions for the 
State Director, District Director, and 
County Supervisor. These provisions 
establish the internal duties, respon-
sibilities and procedures to carry out 
the requirements of the program. 
These provisions are identified as ‘‘Ad-
ministrative’’ and follow appropriate 
sections of this subpart. 

(f) This subpart and its appendices 
also contains regulations for Business 
and Industry Disaster (BID) loans 
under the authority of the Dire Emer-
gency Supplemental Appropriations 
Act, 1992, Public Law 102–368. This pro-
gram provides B&I guarantees for loans 
needed as a result of natural disasters. 
Some of the requirements of this sub-
part are waived or altered for BID 
loans. The waivers and alterations are 
provided in § 1980.498 of this subpart. 

[52 FR 6501, Mar. 4, 1987, as amended at 54 FR 
4, Jan. 3, 1989; 54 FR 42483, Oct. 17, 1989; 55 FR 
19245, May 8, 1990; 57 FR 45969, Oct. 5, 1992; 58 
FR 229, Jan. 5, 1993; 61 FR 67633, Dec. 23, 1996] 

§ 1980.402 Definitions. 
(a) The following general definitions 

are applicable to the terms used in this 
subpart. Adjusted tangible net worth. 
Tangible balance sheet equity plus al-
lowed tangible asset appreciation and 
subordinated owner debt. 

Allowed tangible asset appreciation. 
The difference between the current net 
book value recorded on the financial 
statements (original cost less cumu-
lative depreciation) of real property as-
sets and the lesser of their current 
market value or original cost, where 
current market value is determined 
using an appraisal satisfactory to the 
Agency. 

Area of high unemployment. An area in 
which a B&I loan guarantee can be 
issued, consisting of a county or group 
of contiguous counties or equivalent 
subdivisions of a State which, on the 
basis of the most recent 12-month aver-
age or the most recent annual average 
data, has a rate of unemployment 150 
percent or more of the national rate. 
Data used must be those published by 
the Bureau of Labor Statistics, U.S. 
Department of Labor. 

Biogas. Biomass converted to gaseous 
fuel. 

Biomass. Any organic material that is 
available on a renewable or recurring 
basis including agricultural crops, 
trees grown for energy production, 
wood waste and wood residues, plants, 
including aquatic plants and grasses, 
fibers, animal waste and other waste 
materials, fats, oils, greases, including 
recycled fats, oils and greases. It does 
not include paper that is commonly re-
cycled or unsegregated solid waste. 
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Borrower. A borrower may be a coop-
erative organization, corporation, part-
nership, trust or other legal entity or-
ganized and operated on a profit or 
nonprofit basis; an Indian Tribe on a 
Federal or State reservation or other 
Federally recognized tribal group; a 
municipality, county or other political 
subdivision of a State; or an individual. 
Such borrower must be engaged in or 
proposing to engage in improving, de-
veloping or financing business, indus-
try and employment and improving the 
economic and environmental climate 
in rural areas, including pollution 
abatement and control. 

Business and Industry Disaster Loans. 
Business and Industry loans guaran-
teed under the authority of the Dire 
Emergency Supplemental Appropria-
tions Act, 1992, Public Law 102–368. 
These guaranteed loans cover costs 
arising from the direct consequences of 
natural disasters such as Hurricanes 
Andrew and Iniki and Typhoon Omar 
that occur after August 23, 1992, and re-
ceive a Presidential declaration. Also 
included are the costs to any producer 
of crops and livestock that are a direct 
consequence of at least a 40 percent 
loss to a crop, 25 percent loss to live-
stock, or damage to building structures 
from a microburst wind occurrence in 
calendar year 1992. 

Commercially available. Energy 
projects utilizing technology that has a 
proven operating history, and for 
which there is an established industry 
for the design, installation, and service 
(including spare parts) of the equip-
ment. 

Community facilities. For the purposes 
of this subpart, community facilities 
are those facilities designed to aid in 
the development of private business 
and industry in rural areas. Such fa-
cilities include, but are not limited to, 
acquisition and site preparation of land 
for industrial sites (but not for im-
provements erected thereon), access 
streets and roads serving the site, 
parking areas extension or improve-
ment of community transportation 
systems serving the site and utility ex-
tensions all incidental to site prepara-
tion. Projects eligible for assistance 
under Subpart A of Part 1942 of this 
chapter are not eligible for assistance 
under this subpart. 

Development cost. These costs include, 
but are not limited to, those for acqui-
sition, planning, construction, repair 
or enlargement of the proposed facil-
ity; purchase of buildings, machinery, 
equipment, land easements, rights of 
way; payment of startup operating 
costs, and interest during the period 
before the first principal payment be-
comes due, including interest on in-
terim financing. 

Disaster Assistance for Rural Business 
Enterprises. Guaranteed loans author-
ized by section 401 of the Disaster As-
sistance Act of 1989 (Pub. L. 101–82), 
providing for the guarantee of loans to 
assist in alleviating distress caused to 
rural business entities, directly or indi-
rectly, by drought, freeze, storm, ex-
cessive moisture, earthquake, or re-
lated conditions occurring in 1988 or 
1989, and providing for the guarantee of 
loans to such rural business entities 
that refinance or restructure debt as a 
result of losses incurred, directly or in-
directly, because of such natural disas-
ters. See this subpart and its appen-
dices, especially Appendix K, con-
taining additional regulations for these 
loans. 

Drought and Disaster Guaranteed 
Loans. Guaranteed loans authorized by 
section 331 of the Disaster Assistance 
Act of 1988 (Pub. L. 100–387), providing 
for the guarantee of loans to assist in 
alleviating distress caused to rural 
business entities, directly or indi-
rectly, by drought, hail, excessive 
moisture, or related conditions occur-
ring in 1988, and providing for the guar-
antee of loans to such rural business 
entities that refinance or restructure 
debt as a result of losses incurred, di-
rectly or indirectly, because of such 
natural disasters. 

Energy projects. Commercially avail-
able projects that produce or distribute 
energy or power and/or projects that 
produce biomass or biogas fuel. 

Farmers Home Administration (FmHA). 
The former agency of USDA that pre-
viously administered the programs of 
this Agency. Many Instructions and 
forms of FmHA are still applicable to 
Agency programs. 

Hurricane Andrew. A hurricane that 
caused damage in southern Florida on 
August 24, 1992, and in Louisiana on 
August 26, 1992. 
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Hurricane Iniki. A hurricane that 
caused damage in Hawaii on September 
11, 1992. 

Letter of conditions. Letter issued by 
Rural Development under Public Law 
103–354 to a borrower setting forth the 
conditions under which Rural Develop-
ment will make a direct (insured) loan 
from the Rural Development Insurance 
Fund. 

Loan classification system. The process 
by which loans are examined and cat-
egorized by degree of potential for loss 
in the event of default. 

Microburst wind. A violently descend-
ing column of air associated with a 
thunderstorm which causes straight- 
line wind damage. 

Problem loan. A loan which is not per-
forming according to its original terms 
and conditions or which is not expected 
in the future to perform according to 
those terms and conditions. 

Public body. A municipality, political 
subdivision, public authority, district, 
or similar organization. 

Qualified Intellectual Property. Trade-
marks, patents or copyrights included 
on current (within one year) audited 
balance sheets for which an audit opin-
ion has been received that states the fi-
nancial reports fairly represent the 
values therein and the reported value 
has been arrived at in accordance with 
GAAP standards for valuing intellec-
tual property. The supporting work pa-
pers must be satisfactory to the Ad-
ministrator. 

Refinancing loan. A loan, all of the 
proceeds of which are applied to extin-
guish the entire balance of an out-
standing debt. 

Seasoned loan. A loan which: 
(1) Has a remaining principal guaran-

teed loan balance of two-thirds or less 
of the original aggregate of all existing 
B&I guaranteed loans made to that 
business. 

(2) Is in compliance with all loan con-
ditions and B&I regulations. 

(3) Has been current on the B&I guar-
anteed loan(s) payments for 24 consecu-
tive months. 

(4) Is secured by collateral which is 
determined to be adequate to ensure 
there will be no loss on the B&I guar-
anteed loan. 

State. Any of the 50 States, the Com-
monwealth of Puerto Rico, the Virgin 

Islands of the United States, Guam, 
American Samoa, the Commonwealth 
of the Northern Mariana Islands, the 
Republic of Palau, the Federated 
States of Micronesia, and the Republic 
of the Marshall Islands. 

Subordinated owner debt. Debt owed 
by the borrower to one or more of the 
owner(s) that is subordinated to debt 
owed by the borrower to the Agency or 
guaranteed by the Agency (aggregate 
B&I loan exposure) pursuant to a sub-
ordination agreement satisfactory to 
the Agency. The debt must have been 
issued in exchange for cash loaned to 
the borrower for the benefit of the bor-
rower’s business. The terms of the sub-
ordination agreement must provide 
that repayment will not commence 
until the earlier of the date all aggre-
gate B&I loan exposure has been repaid 
or when a period of three consecutive 
years has passed during which the bor-
rower has met all loan covenants and 
evidenced operating profit sufficient to 
commence partial repayment of this 
subordinated debt after giving effect to 
the annual debt service requirements 
of the aggregate B&I loan exposure. 
The partial repayment schedule in the 
case of the latter scenario is subject to 
annual Agency concurrence and may 
not be more accelerated than the rate 
of the debt repayment schedule in ef-
fect for the Agency’s aggregate B&I 
loan exposure. 

Tangible balance sheet equity. Total 
equity less the value of intangible as-
sets recorded on the financial state-
ments, as determined from balance 
sheets prepared in accordance with 
generally accepted accounting prin-
ciples (GAAP), plus qualified intellec-
tual property. 

Typhoon Omar. A typhoon that 
caused damage in Guam on August 28, 
1992. 

Working capital. The excess of current 
assets over current liabilities. It iden-
tifies the relatively liquid portion of 
total enterprise capital which con-
stitutes a margin or buffer for meeting 
obligations within the ordinary oper-
ating cycle of the business. 
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(b) Accounting terms not otherwise 
defined in this part shall have the defi-
nition ascribed to them under gen-
erally accepted accounting principles 
(GAAP). 

[71 FR 33185, June 8, 2006] 

§ 1980.403 Citizenship of borrowers. 
Loans to individuals will be made or 

guaranteed only to those who are citi-
zens of the United States or reside in 
the United States after being legally 
admitted for permanent residence. At 
least 51 percent of the outstanding in-
terest in any corporation or organiza-
tion-type applicant must be owned by 
those who are either citizens of the 
United States or reside in the United 
States after being legally admitted for 
permanent residence. 

§ 1980.404 [Reserved] 

§ 1980.405 Rural areas. 
The business financed with a B&I 

loan must be located in a rural area. 
Loans to borrowers with facilities lo-
cated in both rural and non-rural areas 
will be limited to the amount nec-
essary to finance the facility located in 
the eligible rural area. Cooperatives 
that are headquartered in a non-rural 
area may be eligible for a B&I loan if 
the loan is used for a project or venture 
that is located in a rural area. Rural 
areas are any areas other than: 

(a) A city or town that has a popu-
lation of greater than 50,000 inhab-
itants; and 

(b) The urbanized area contiguous 
and adjacent to such a city or town, as 
defined by the U.S. Bureau of the Cen-
sus using the latest decennial census of 
the United States. 

[67 FR 78130, Dec. 23, 2002] 

§§ 1980.406–1980.410 [Reserved] 

§ 1980.411 Loan purposes. 
Loans to borrowers with facilities lo-

cated in both urban and rural areas 
will be limited to the amount nec-
essary to finance the facility located in 
the eligible rural area. 

(a) Private entrepreneurs. Loans may 
be for improving, developing or financ-
ing business, industry and employment 
and improving the economic and envi-

ronmental climate, including pollution 
and abatement control, of rural areas, 
and may include but not be limited to: 

(1) Business and industrial acquisi-
tions, construction, conversion, en-
largement, repair, modernization of de-
velopment cost. 

(2) Purchasing and development of 
land, easements, rights-of-way, build-
ings, facilities, leases or materials. 

(3) Purchasing of equipment, lease- 
hold improvements machinery or sup-
plies. 

(4) Pollution control and abatement 
including those in connection with 
farming and ranching operations. 

(5) Transportation services 
incidential to industrial development. 

(6) Startup costs and working cap-
ital. 

(7) The financing of housing develop-
ment sites located in open country or 
cities, towns or villages with popu-
lations not in excess of those eligible 
for FmHA or its successor agency 
under Public Law 103–354 rural housing 
loans, provided the community dem-
onstrates a need for additional housing 
to prevent a loss of jobs in the area, or 
to house families moving to the area as 
a result of new employment opportuni-
ties. 

(8) Loans, other than for working 
capital or debt refinancing, for meat 
processing facilities and integrated 
meat and poultry operations. Loans 
may not be guaranteed for agricultural 
production as defined in § 1980.412(e); 
however, applicants who are in the 
business of processing, marketing or 
packaging of agricultural products, as 
well as agricultural production, may be 
eligible for loan assistance for that 
portion of the business other than agri-
cultural production provided the agri-
cultural production aspect is separate 
from the rest of the business; i.e., the 
production aspects are handled through 
separate legal business entities or 
through maintenance of the accounting 
system in such a manner as to clearly 
identify the use of and future account-
ing of the loan proceeds and operation 
of the business. 
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(9) Interest (including interest on in-
terim financing) during the period be-
fore the first principal payment be-
comes due or the facility becomes in-
come producing, whichever occurs 
first. 

(10) Feasibility studies. 
(11) Debt refinancing. Lenders and 

FmHA or its successor agency under 
Public Law 103–354 must provide as 
part of their loan analysis the reasons 
for refinancing and the file must be 
documented accordingly. Refinancing 
debts may be allowed in connection 
with viable projects when it is deter-
mined by the lender and FmHA or its 
successor agency under Public Law 103– 
354 that it is necessary to create new or 
save existing jobs. FmHA or its suc-
cessor agency under Public Law 103–354 
will consider any lender’s exposure as 
it relates to this item and may adjust 
the guarantee percentage accordingly. 
Refinancing in accordance with this 
paragraph may be insured or guaran-
teed only when: 

(i) It is necessary to spread substan-
tial debt payment over a longer period 
of time thereby improving the busi-
ness’ net cash flow and working capital 
position consistent with the useful life 
of the asset(s) being refinanced, or 

(ii) For payment of short-term debt 
when required in situations custom-
arily financed over long periods of time 
(e.g., financing the purchase of real es-
tate, machinery, or equipment with 
short-term debt or cash expenditures, 
when lenders would not extend reason-
able longer terms to the business), or 

(iii) It is necessary to place a perma-
nent loan subsequent to an interim 
loan for financing the construction of 
the project. 

(iv) It does not refinance subordi-
nated owner debt; or 

(v) (Except where the amount to be 
refinanced is owed directly to the Fed-
eral government or is Federally guar-
anteed) the amount to be refinanced by 
the Agency is a secondary part (less 
than 50 percent) of the overall loan re-
quested. 

(12) Reasonable fees and charges only 
as specifically listed below and dis-
closed on Form FmHA or its successor 
agency under Public Law 103–354 449–1, 
‘‘Application for Loan and Guarantee,’’ 
or on an addendum to the application 

at the time the request is submitted to 
FmHA or its successor agency under 
Public Law 103–354 for processing. Au-
thorized fees include professional fees 
rendered by professionals generally li-
censed by individual State or accredi-
tation Associations, such as Engineers, 
Architects, Lawyers, Accountants, and 
Appraisers. The amount of the fee will 
be what is reasonable and customary in 
the community or region where the 
project is located. For example, Archi-
tects and Engineers customarily 
charge fees based on a percentage of es-
timated project costs. Lawyers, Ac-
countants, and Appraisers customarily 
charge for services on an hourly basis. 
Any fees for professional or expert 
services are to be fully documented and 
justified on the Form FmHA or its suc-
cessor agency under Public Law 103–354 
449–1 and are subject to FmHA or its 
successor agency under Public Law 103– 
354 review and approval before the ap-
plication is presented to the FmHA or 
its successor agency under Public Law 
103–354 State Loan Review Board for 
action. The above approved fees and 
charges may be funded out of loan pro-
ceeds. 

(13) FmHA or its successor agency 
under Public Law 103–354 guarantee fee. 

(14) Acquisition of membership and/or 
stocks, bonds, or debentures necessary 
to obtain a loan from Production Cred-
it Associations, Banks for Coopera-
tives, Small Business Investment Com-
panies, and other lenders, provided 
such acquisition is required of all their 
borrowers. However, a lender which re-
quires membership fees in such organi-
zation or the purchase of securities 
issued by such organization will not 
use such proceeds to acquire, lease or 
improve property which does not ben-
efit its members. 

(15) Aquaculture including conserva-
tion, development and utilization of 
water for aquaculture. Aquaculture 
means the culture or husbandry of 
aquatic animals or plants by private 
industry for commercial purposes in-
cluding the culture and growing of fish 
by private industry for the purpose of 
granting or augmenting publicly-owned 
and regulated stock of fish. 

(16) Energy projects. Commercially 
available energy projects that produce 
biomass fuel or biogas as an output 
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must have completed two operating cy-
cles at design performance levels sub-
mitted to the Agency. Projects that 
produce steam or electricity as an out-
put must have met or exceeded accept-
ance test performance criteria sub-
mitted to the Agency and be success-
fully interconnected with the pur-
chaser of the output. Performance or 
acceptance test requirements for all 
other energy projects will be deter-
mined by the Agency on a case by case 
basis. Financing for energy projects 
will only be allowed when the facility 
has been constructed according to 
plans and specifications and is pro-
ducing at the quality and quantity pro-
jected in the application. 

(b) Public bodies. See §§ 1980.481 and 
1980.488. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
45258, Nov. 9, 1988; 54 FR 28022, July 5, 1989; 71 
FR 33187, June 8, 2006] 

§ 1980.412 Ineligible loan purposes. 

Loans may not be made or guaran-
teed if the funds are used: 

(a) To pay off a creditor in excess of 
the value of the collateral. 

(b) For distribution or payment to 
the owner, partners, shareholders or 
beneficiaries of the applicant or mem-
bers of their families when such per-
sons will retain any portion of their eq-
uity in the business. 

(c) For projects in which such assist-
ance exceeds $1 million and when di-
rect employment increases more than 
50 employees which is calculated to or 
is likely to result in the transfer from 
one area to another of any employment 
or business activity provided by the op-
erations of the applicant. This limita-
tion will not prohibit assistance for the 
expansion of an existing business enti-
ty through the establishment of a new 
branch, affiliate or subsidiary of such 
entity if the expansion will not result 
in an increase in the unemployment in 
the area of original location or in any 
other area where such entity conducts 
business operations unless there is rea-
son to believe that such explanation is 
being established with the intention of 
closing down the operations of the ex-
isting business entity in the area of its 
original location or in any other area 
where it conducts such operations. 

(d) For projects in which such assist-
ance exceeds $1 million and when di-
rect employment increased more than 
50 employees which is calculated to or 
likely to result in an increase in the 
production of goods, materials or com-
modities, or the availability of services 
or facilities in the area when there is 
not sufficient demand for such goods, 
materials, commodities, services or fa-
cilities to employ the efficient capac-
ity of existing competitive commercial 
or industrial enterprises, unless such 
financial or other assistance will not 
have an adverse effect upon existing 
competitive enterprises in the area. 

(e) For agricultural production which 
means the cultivation, production 
(growing), and harvesting, either di-
rectly or through integrated oper-
ations, of agricultural products (crops, 
animals, birds, and marine life, either 
for fiber or food for human consump-
tion), and disposal or marketing there-
of, the raising, housing, feeding (in-
cluding commercial custom feedlots), 
breeding, hatching, control, and/or 
management of farm and domestic ani-
mals. Exceptions to this definition are: 

(1) Aquaculture as identified under 
eligible purposes. 

(2) Commercial nurseries primarily 
engaged in the production of orna-
mental plants and trees and other 
nursery products such as bulbs, flo-
rists’ greens, flowers, shrubbery, flower 
and vegetable seeds, sod, and the grow-
ing of vegetables from seed to the 
transplant stage. 

(3) Forestry which includes establish-
ments primarily engaged in the oper-
ation of timber tracts, tree farms, for-
est nurseries, and related activities 
such as reforestation. 

(4) Loans for livestock and poultry 
processing as identified under eligible 
purposes. 

(5) The growing of mushrooms or hy-
droponics. 

(f) For the transfer of ownership of a 
business unless the loan will keep the 
business from closing, or prevent the 
loss of employment opportunities in 
the area, or provide expanded job op-
portunities. 

(g) For financing community antenna 
television services or facilities. 
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(h) Charitable and educational insti-
tutions, churches, organizations affili-
ated with or sponsored by churches, 
and fraternal organizations. 

(i) For lending and investment insti-
tutions and insurance companies. 

(j) For assistance to government em-
ployees and military personnel who are 
directors, officers or have a major own-
ership of 20 percent or more in the 
business. 

(k) For any legitimate business ac-
tivity when more than 10 percent of the 
annual gross revenue is derived from 
legalized gambling activity. 

(l) For any illegal business activity. 
(m) For hotels, motels, tourist 

homes, or convention centers. 
(n) For any tourist, recreation or 

amusement facility. 
(o) For any line of credit. 

Administrative 

Par (c) and (d). The FmHA or its successor 
agency under Public Law 103–354 State Direc-
tor will review the criteria in § 1980.412(c) and 
(d) and make a written determination with 
supporting data and reasons as to the deter-
minations. Such review must be independent 
of the Department of Labor certification. 
The State Director will make sure the loan 
file contains these determinations as part of 
the loan analysis prior to the issuance of the 
Conditional Commitment for Guarantee. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
45258, Nov. 9, 1988] 

§ 1980.413 Transactions which will not 
be guaranteed. 

(a) The following transactions will 
not be guaranteed by FmHA or its suc-
cessor agency under Public Law 103– 
354: 

(1) The guarantee of lease payments. 
(2) The guarantee of loans made by 

other Federal agencies. This does not 
preclude the guaranteeing of loans 
made by the Bank for Cooperatives, 
Federal Land Bank, or Production 
Credit Association. 

(3) The guarantee or making of any 
B&I loans(s), to any one borrower, 
when the total amount of the B&I 
loans(s) requested plus the outstanding 
balance of any existing B&I loan(s) is 
in excess of $10 million. 

(b) Guaranteeing of loans involved in 
tax-exempt obligations under § 1980.23 
of Subpart A of this Part. 

Administrative 

The State Director will consider the over-
all State allocations of funding authority in 
recommending loans for processing. Loan re-
quests which fall within Small Business Ad-
ministration (SBA) authority should con-
tinue to be referred to SBA. If the State Di-
rector decides to process SBA size loans, the 
loan file must be fully documented as to the 
reasons for such actions. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
40401, Oct. 17, 1988] 

§ 1980.414 Fees and charges by lender 
and others. 

[See Subpart A, § 1980.22] 
(a) All fees and charges must be spe-

cifically documented and justified on 
the Form FmHA or its successor agen-
cy under Public Law 103–354 449–1 or on 
an addendum to the application at the 
time the loan request is submitted to 
FmHA or its successor agency under 
Public Law 103–354 for processing. Al-
lowable fees will be those reasonably 
and customarily charged borrowers in 
similar circumstances in the ordinary 
course of business and are subject to 
FmHA or its successor agency under 
Public Law 103–354 review and ap-
proval. 

(b) Packaging fees include services 
rendered by the lender or others in con-
nection with preparation of the appli-
cation and seeing the project through 
to final decision. These services may or 
may not be performed by an invest-
ment banker. If an investment banker 
provides needed assistance in addition 
to the packaging of the loan, addi-
tional charges may be added to the 
packaging fee. The maximum allowable 
packaging fees are 2 percent of the 
total principal amount of the loan up 
to $1 million and on all amounts over 
$1 million, an additional one-fourth 
percent up to total maximum fee of 
$50,000. Packaging fees, investment 
banker fees and other fees and charges 
not specifically provided for in this 
section are permitted subject to FmHA 
or its successor agency under Public 
Law 103–354 review and approval. Loan 
proceeds may be used to pay fees as 
specifically authorized under 
§§ 1980.411(a)(12) and (13). Packaging 
fees, investment banker fees, and any 
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other fees or charges shall not be paid 
from loan proceeds. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
45258, Nov. 9, 1988] 

§§ 1980.415–1980.418 [Reserved] 

§ 1980.419 Eligible lenders. 
[See Subpart A, § 1980.13.] 

Administrative 

A. Par (a) of Subpart A, § 1980.13 requires 
National Office approval for any variations. 

B. Par (b)(4) of Subpart A, § 1980.13, State 
Director submits information to National Of-
fice with recommendations. 

C. With prior written approval of the 
FmHA or its successor agency under Public 
Law 103–354 National Office, a new eligible 
lender may be substituted for the original 
lender provided the new lender agrees to as-
sume all original loan requirements includ-
ing liabilities, servicing responsibilities and 
acquiring legal title to the unguaranteed 
portion of the loan. Such approval will be 
granted by the National Office only when a 
lender discontinues lending operations or 
other extreme situations require a substi-
tution of lender. If approved by the National 
Office, the State Director will submit to the 
Finance Office Form FmHA or its successor 
agency under Public Law 103–354 1980–42. 
‘‘Notice of Substitution of Lender.’’ 

§ 1980.420 Loan guarantee limits. 
The percentage of guarantee, up to 

the maximum allowed by this section, 
is a matter of negotiation between the 
lender and FmHA or its successor agen-
cy under Public Law 103–354. 

(a) For loans of $2 million or less, the 
maximum percentage of guarantee is 90 
percent. 

(b) For loans over $2 million but not 
over $5 million, the maximum percent-
age of guarantee is 80 percent. 

(c) For loans in excess of $5 million, 
the maximum percentage of guarantee 
is 70 percent. 

(d) Lenders and borrowers will pro-
pose the percentage of guarantee. 
FmHA or its successor agency under 
Public Law 103–354 informs lenders and 
borrowers in writing on Form FmHA or 
its successor agency under Public Law 
103–354 449–14 of any percentage of 
guarantee less than proposed by the 
lender and borrower, and the reasons 
therefore. FmHA or its successor agen-
cy under Public Law 103–354 determines 
the percentage of guarantee after con-

sidering all credit factors involved, in-
cluding but not limited to: 

(1) Borrower’s management. The bor-
rower’s management, and when appro-
priate, equity capital, history of oper-
ation, marketing plan, raw material re-
quirements, and availability of nec-
essary supporting utilities and serv-
ices; 

(2) Collateral. Collateral for the loan; 
(3) Financial condition. Financial con-

dition of borrower or borrower’s prin-
cipals, if appropriate; 

(4) Lender’s exposure. The lender’s ex-
posure before and after the loan, and 
any applicable limits on the lender’s 
lending authority; and 

(5) Trends and conditions. Current 
trends and economic conditions. 

[53 FR 40401, Oct. 17, 1988] 

§§ 1980.421–1980.422 [Reserved] 

§ 1980.423 Interest rates. 

(a) Guaranteed loans. Rates will be ne-
gotiated between the lender and the 
borrower. They may be either fixed or 
variable as long as they are legal. In-
terest rates will be those rates custom-
arily charged borrowers in similar cir-
cumstances in the ordinary course of 
business and are subject to FmHA or 
its successor agency under Public Law 
103–354 review and approval. Should 
any part of the loan(s) be sold by the 
lender, FmHA or its successor agency 
under Public Law 103–354, in its anal-
ysis, will take into consideration in ap-
proving the lender’s interest rate, the 
rate at which guaranteed loans are 
being sold or traded in the secondary 
market. 

(1) A variable interest rate must be a 
rate that is tied to a base rate pub-
lished periodically in a recognized na-
tional or regional financial publication 
specifically agreed to by the lender and 
borrower. The variable interest rate 
may be adjusted at different intervals 
during the term of the loan but the ad-
justments may not be more often than 
quarterly. The intervals between inter-
est rate adjustments will be specified 
in the Loan Agreement. The lender 
must incorporate within the variable 
rate promissory note at loan closing, 
the provision for adjustment of pay-
ment installments coincident with an 
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interest rate adjustment. This will as-
sure that the outstanding principal 
balance is properly amortized within 
the prescribed loan maturity to elimi-
nate the possibility of a balloon pay-
ment at the end of the loan. 

(2) Under a Memorandum of Under-
standing between FmHA or its suc-
cessor agency under Public Law 103–354 
and the Farm Credit Administration 
dated September 25, 1974, the interest 
rate on loans made by the Bank for Co-
operatives, Federal Land Banks and 
Production Credit Associations may be 
a variable rate based on their adminis-
trative and borrowing costs. 

(3) Any change in the interest rate 
between the date of issuance of the 
Form FmHA or its successor agency 
under Public Law 103–354 conditional 
Commitment For Guarantee,’’ and be-
fore the issuance of the Loan Note 
Guarantee must be approved by the 
State Director. Approval of such 
change will be shown on an amendment 
to Form FmHA or its successor agency 
under Public Law 103–354 449–14. 

(4) It is permissible to have one inter-
est rate on the guaranteed portion of 
the loan and another interest rate on 
the unguaranteed portion of the loan, 
provided the lender and borrower agree 
and: 

(i) The rate on the unguaranteed por-
tion does not exceed that currently 
being charged on loans of similar size 
and purpose for borrowers under simi-
lar circumstances. 

(ii) The rate on the guaranteed por-
tion of the loan will not exceed the 
rate on the unguaranteed portion. 

(5) When multi-rates are used, the 
lender will provide FmHA or its suc-
cessor agency under Public Law 103–354 
with the overall effective interest rate 
for the entire loan. 

(6) The borrower, lender and holder 
(if any) may collectively effect a per-
manent reduction in the interest rate 
of their B&I guaranteed loan at any 
time during the life of the loan upon 
written agreement by these parties. 
FmHA or its successor agency under 
Public Law 103–354 must be notified by 
the lender, in writing, within 10 cal-
endar days of the change. If the guar-
anteed portion has been repurchased by 
FmHA or its successor agency under 
Public Law 103–354, then FmHA or its 

successor agency under Public Law 103– 
354 is a holder and must affirm or re-
ject interest rate change proposals. 
When FmHA or its successor agency 
under Public Law 103–354 is a holder, it 
will concur in such interest rate 
change only when it is demonstrated to 
FmHA or its successor agency under 
Public Law 103–354 that the change is a 
more viable alternative than initiating 
or proceeding with liquidation of the 
loan or continuing with the loan in its 
present state and that the Govern-
ment’s financial interests are not ad-
versely affected. Factors which will be 
considered in making such determina-
tion will include whether the proposed 
interest rate will be below the Govern-
ment’s cost of borrowing money, 
whether continuing with the loan 
would realistically promote or enhance 
rural development and employment in 
rural areas, whether the monetary re-
covery would be increased by pro-
ceeding immediately to liquidation, if 
applicable, or allowing the borrower to 
continue at a reduced interest rate, 
and whether an in-depth financial anal-
ysis by the lender reasonably indicates 
that the business would be successful 
at a lower interest rate and reasonably 
indicates that the borrower could make 
the reduced payment and pay off 
amounts in arrears, if any. The FmHA 
or its successor agency under Public 
Law 103–354 will reflect the documenta-
tion of the interest rate change deci-
sion. 

(i) Fixed rates cannot be changed to 
variable rates to reduce the interest 
rate to the borrower unless the vari-
able rate has a ceiling which is less 
than the original fixed rate. 

(ii) Variable rates can be changed to 
reduced fixed rates. In a final loss set-
tlement, when qualifying rate changes 
were made with the required written 
agreements and notification, the inter-
est will be calculated for the periods 
the given rates were in effect, except 
that interest claimed on a loan which 
originated at a variable rate can never 
exceed the amount which would have 
been eligible for claim had the variable 
interest remained in force. The lesser 
cost to the Government will always 
prevail. The lender must maintain 
records which adequately document 
the accrued interest claimed. 
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(iii) The lender is responsible for the 
legal documentation of interest 
changes by an allonge attached to the 
promissory note(s) or any other legally 
effective amendment of the rate(s); 
however, no new note(s) may be issued. 

(7) No increases in interest rates will 
be permitted under the B&I loan guar-
antee except the normal fluctuations 
in approved variable interest rate 
loans. 

(b) Insured loans. (1) Loans for other 
than those in paragraph (b)(2) of this 
section will bear interest at a rate pre-
scribed by FmHA or its successor agen-
cy under Public Law 103–354, and will 
be announced periodically. The inter-
est rate for insured loans will be the 
rate in effect at the time the loan is 
approved or at the time the loan is 
closed, whichever rate is lower. 

(2) Loans to public bodies, nonprofit 
associations and Indian Tribes used to 
finance community facilities will bear 
interest at the rate prescribed in 
FmHA or its successor agency under 
Public Law 103–354 Instruction 440.1, 
Exhibit B (available in any FmHA or 
its successor agency under Public Law 
103–354 Office). 

Administrative 

Par (a)(6) and (a)(7). (Added 4–26–85, SPE-
CIAL PN.) The Director will notify the Fi-
nance Office of any interest rate reduction 
by using Form FmHA or its successor agency 
under Public Law 103–354 1980–47, ‘‘Guaran-
teed Loan Borrower Adjustments.’’ The 
State Director will make corrections to the 
Rural Community Facility Tracking System 
(FCFTS) reflecting the interest rate change. 
The FmHA or its successor agency under 
Public Law 103–354 loan file, as well as the 
attachments to the copy of the promissory 
note in the file, will be documented by the 
State Director to reflect any change in the 
interest rate. 

[52 FR 6501, Mar. 4, 1987, as amended at 54 FR 
28022, July 5, 1989] 

§ 1980.424 Term of loan repayment. 
(a) Principal and interest on the loan 

will be due and payable as provided in 
the promissory note except, any inter-
est accrued as the result of the bor-
rower’s default on the guaranteed 
loan(s) over and above that which 
would have accrued at the normal note 
rate on the guaranteed loan(s) will not 
be guaranteed by FmHA or its suc-
cessor agency under Public Law 103– 

354. The lender will structure repay-
ments as established in the loan agree-
ment between the lender and borrower. 
Ordinarily, such installments will be 
scheduled for payment as agreed upon 
by the lender and applicant but on 
terms that reasonably assure repay-
ment of the loan. However, the first in-
stallment to include a repayment of 
principal may be scheduled for pay-
ment after the project is operable and 
has begun to generate income, but such 
installment will be due and payable 
within three years from the date of the 
promissory note and at least annually 
thereafter. Interest will be due at least 
annually from the date of the note. Or-
dinarily, monthly payments will be ex-
pected, except for seasonal-type busi-
nesses. 

(b) The maximum time allowable for 
final maturity for an FmHA or its suc-
cessor agency under Public Law 103–354 
guaranteed B&I loan will be limited to 
thirty (30) years for land, buildings and 
permanent fixtures; the usable life of 
the machinery and equipment pur-
chased with loan funds, but not to ex-
ceed fifteen (15) years; and seven (7) 
years for the working capital portion 
of the loan. The term for a loan that is 
being refinanced may be based on the 
collateral the lender will take to se-
cure the loan. 

(c) The maximum time allowable for 
final maturity of an FmHA or its suc-
cessor agency under Public Law 103–354 
insured loan for community facilities 
will not exceed forty (40) years. 

(d) FmHA or its successor agency 
under Public Law 103–354 will not guar-
antee any loan in which the promissory 
note or any other document provides 
for the payment of interest upon inter-
est. 

Administrative 

It is permissible for lenders to structure 
the borrower’s financial proposal under the 
multi-note option as provided for in para-
graph III A.2. of Form FmHA or its successor 
agency under Public Law 103–354 449–35, 
‘‘Lender’s Agreement,’’ in the following 
ways: 

A. To treat the entire financial package of 
the borrower as one loan (i.e., loan purposes 
may include one or any combination of 
working capital, machinery and equipment 
or real estate) provided: 

1. The loan is amortized to provide repay-
ment of the working capital portion within 
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the 7 years, the machinery and equipment 
portion within useful life or 15 years, which-
ever is less, and real estate portion within 30 
years. 

2. One note represents the unguaranteed 
portion of the loan. It is permissible to issue 
as many as 10 notes or the guaranteed por-
tion of the loan. 

3. A Form FmHA or its successor agency 
under Public Law 103–354 449–34, ‘‘Loan Note 
Guarantee,’’ is attached to all notes, includ-
ing the unguaranteed note. 

4. One interest rate (either variable or 
fixed) is used for the entire loan or one inter-
est rate is used on the guaranteed portion 
and a different interest rate is used on the 
unguaranteed portion, subject to the require-
ments and conditions found in § 1980.423 of 
this subpart. 

5. One of each of the following Forms: 
FmHA or its successor agency under Public 
Law 103–354 449–14, FmHA or its successor 
agency under Public Law 103–354 1940–3, ‘‘Re-
quest for Obligation of Funds—Guaranteed 
Loans,’’ FmHA or its successor agency under 
Public Law 103–354 449–35, and FmHA or its 
successor agency under Public Law 103–354 
1980–19, ‘‘Guaranteed Loan Closing Report,’’ 
is used. 

B. To treat the financial package of the 
borrower as separate loans that are proc-
essed as a single application provided: 

1. A separate loan is made for each purpose 
(i.e., working capital, machinery and equip-
ment or real estate). As an example, a work-
ing capital loan could be structured as fol-
lows: 

One note for $XXXX at X% interest due in 
7 years representing the unguaranteed por-
tion of the loan, and 

Up to 10 notes for $XXXX at X% interest 
due in 7 years representing the guaranteed 
portions of the loan. 

2. A Form FmHA or its successor agency 
under Public Law 103–354 449–34 is attached 
to all notes, including the unguaranteed 
note. 

3. A different interest rate may be used on 
the guaranteed and unguaranteed portions of 
the loan, subject to the requirements and 
conditions found in § 1980.423 of this subpart. 

4. Separate Forms FmHA or its successor 
agency under Public Law 103–354 449–14, 1940– 
3, 449–35, and 1980–19 are required for each 
loan. If you have two loans, one for working 
capital and another for real estate, then a 
set of these forms will be required for each 
loan. 

C. Form FmHA or its successor agency 
under Public Law 103–354 449–36, ‘‘Assign-
ment Guarantee Agreement,’’ will never be 
used when the multi-note option is utilized. 

D. Par. (b). The State Director will assure 
that the loan officer reviewing the applica-
tion fully evaluates the useful life of the col-
lateral offered for the loan when determining 
maturities for the loan. Loan requests for 

the maximum maturities could result in col-
lateral obsolescence prior to full repayment 
of the indebtedness. The loan file must be 
documented to support the maturity granted 
for the loan. 

[52 FR 6501, Mar. 4, 1987, as amended at 56 FR 
8271, Feb. 28, 1991] 

§ 1980.425 Availability of credit from 
other sources. 

(a) Inability to obtain credit else-
where is not a requirement for guaran-
teed assistance under this subpart. 

(b) To be eligible for an insured loan 
under this subpart, the borrower must 
be unable to obtain the required credit 
from private or cooperative sources at 
reasonable rates and terms, taking into 
consideration prevailing private and 
cooperative rates and terms in the 
community in or near the borrower’s 
location(s) for loans for similar pur-
poses and period of time. The bor-
rower’s inability to obtain such credit 
elsewhere will be determined in accord-
ance with subpart A of part 1942 of this 
chapter. 

§ 1980.426–1980.431 [Reserved] 

§ 1980.432 Environmental require-
ments. 

[See subpart A, § 1980.40 and subpart 
G of part 1940 of this chapter.] 

Administrative 

When required by subpart G of part 1940 of 
this chapter, the approving official will re-
view Form FmHA or its successor agency 
under Public Law 103–354 1940–20, ‘‘Request 
for Environmental Information,’’ submitted 
by the borrower and the environmental im-
pact assessment prepared by the environ-
mental reviewer. The approving official will 
indicate his/her decision as part of the as-
sessment when required. If the approving of-
ficial determines that an EIS is required, he/ 
she will notify the borrower and lender in 
writing. 

§ 1980.433 Flood or mudslide hazard 
area precautions. 

(See subpart A, § 1980.42.) 

Administrative 

The State Director is responsible for deter-
mining if a project is located in a special 
flood or mudslide hazard area. Refer to sub-
part B of part 1806 of this chapter [FmHA or 
its successor agency under Public Law 103– 
354 Instruction 426.2]. 
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§ 1980.434 Equal opportunity and non-
discrimination requirements. 

(See subpart A § 1980.41.) 

Administrative 

The State Director will assure that equal 
opportunity and nondiscrimination require-
ments are met. If there is indication of non-
compliance with these requirements, such 
facts will be reported by the Compliance Re-
viewing Officer or FmHA or its successor 
agency under Public Law 103–354 Official in 
writing to the Administrator, ATTN: Equal 
Opportunity Officer. 

§ § 1980.435–1980.440 [Reserved] 

§ 1980.441 Borrower equity require-
ments. 

(a) A minimum of 10 percent tangible 
balance sheet equity will be required 
for existing businesses at loan closing. 
A minimum of 20 percent tangible bal-
ance sheet equity will be required for 
new businesses at loan closing. For en-
ergy projects, the minimum tangible 
balance sheet equity requirement 
range will be between 25 percent and 40 
percent. Criteria for considering the 
minimum equity required for an indi-
vidual application will be based on: ex-
isting businesses with successful finan-
cial and management history vs. start- 
up businesses; personal/corporate guar-
antees offered; contractual relation-
ships with suppliers and buyers; credit 
rating; and strength of the business 
plan/feasibility study. Where the appli-
cation is a request to refinance out-
standing Federal direct or guaranteed 
loans, without any new financing, the 
equity requirement may be determined 
using adjusted tangible net worth. An 
application that combines a refi-
nancing loan or guarantee request with 
a new loan or guarantee request is sub-
ject to the standard, unadjusted, eq-
uity requirement except as provided in 
paragraphs (a)(1) or (a)(2) of this sec-
tion. Increases or decreases in the eq-
uity requirements may be imposed or 
granted as follows: 

(1) A reduction in the equity require-
ment for existing businesses may be 
permitted by the Administrator. In 
order for a reduction to be considered, 
the borrower must furnish the fol-
lowing: 

(i) Collateralized personal and cor-
porate guarantees, including any par-

ent, subsidiary, or affiliated company, 
when feasible and legally permissible, 
and 

(ii) Pro forma and historical finan-
cial statements that indicate the busi-
ness to be financed meets or exceeds 
the median quartile (as identified in 
the Risk Management Association’s 
Annual Statement Studies or similar 
publication) for the current ratio, 
quick ratio, debt-to-worth ratio, debt 
coverage ratio, and working capital. 

(2) The approval official may require 
more than the minimum equity re-
quirements provided in this paragraph 
if the official makes a written deter-
mination that special circumstances 
necessitate this course of action. 

(b) The equity requirement must be 
met in the form of either cash or tan-
gible earning assets contributed to the 
business and reflected on the balance 
sheet. 

(c) The equity requirement must be 
determined using balance sheets pre-
pared in accordance with GAAP and 
met upon giving effect to the entirety 
of the loan in the calculation, whether 
or not the loan itself is fully advanced, 
as of the date the loan is closed; a cer-
tification to this effect is required of 
all guaranteed lenders. 

(d) The modified formula for deter-
mining whether the equity require-
ment is met, ‘‘adjusted tangible net 
worth,’’ may be used only in cases 
where the guarantee requested is for a 
loan, the proceeds of which are to be 
used entirely to refinance a debt owed 
to the Federal government or Feder-
ally guaranteed debt. In all other situ-
ations, the equity requirement must be 
determined using tangible net worth. 

[71 FR 33187, June 8, 2006] 

§ 1980.442 Feasibility studies. 
A feasibility study by a recognized 

independent consultant will be re-
quired for all loans, except as provided 
in this paragraph. The cost of the study 
will be borne by the borrower and may 
be paid from funds included in the loan. 
The loan approval official may make 
an exception to the requirement of a 
feasibility study for loans to existing 
businesses when the financial history 
of the business, the current financial 
condition of the business, and guaran-
tees or other collateral offered for the 
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loan are sufficient to protect the inter-
est of the lenders and FmHA or its suc-
cessor agency under Public Law 103– 
354. FmHA or its successor agency 
under Public Law 103–354 will thor-
oughly document the justification for 
the exception to the feasibility study 
for such businesses. An acceptable fea-
sibility study should include but not be 
limited to: 

(a) Economic feasibility. Information 
related to the project site, availability 
of trained or trainable labor; utilities; 
rail, air and road service to the site; 
and the overall economic impact of the 
project. 

(b) Market feasibility. Information on 
the sales organization and manage-
ment, nature and extent of market 
area, marketing plans for sale of pro-
jected output, extent of competition 
and commitments from customers or 
brokers. 

(c) Technical feasibility. Technical fea-
sibility reports shall be prepared by in-
dividuals who have previous experience 
in the design and analysis of similar fa-
cilities and/or processes as are proposed 
in the application. The technical feasi-
bility reports shall address the suit-
ability of the selected site for the in-
tended use, including an environmental 
impact analysis. The report shall be 
based upon verifiable data and contain 
sufficient information and analysis so 
that a determination may be made on 
the technical feasibility of achieving 
the levels of income and/or production 
that are projected in the financial 
statements. The report shall also iden-
tify any constraints or limitations in 
these financial projections and any 
other facility or design related factors 
which might affect the success of the 
enterprise. The report shall also iden-
tify and estimate project operating and 
development costs and specify the level 
of accuracy of these estimates and the 
assumptions on which these estimates 
have been based. For the purpose of the 
technical feasibility reports, the 
project engineer or architect may be 
considered an independent party pro-
vided the principals of the firm or any 
individual of the firm who participates 
in the technical feasibility report does 
not have a financial interest in the 
project, and provided further that no 
other individual or firm with the exper-

tise necessary to make such a deter-
mination is reasonably available to 
perform the function. 

(d) Financial feasibility. An opinion on 
the reliability of the financial projec-
tions and the ability of the business to 
achieve the projected income and cash 
flow. An assessment of the cost ac-
counting system, the availability of 
short-term credit for seasonal business 
and the adequacy of raw material and 
supplies. 

(e) Management feasibility. Evidence 
that continuity and adequacy of man-
agement has been evaluated and docu-
mented as being satisfactory. 

Administrative 

FmHA or its successor agency under Pub-
lic Law 103–354 loan approval officials will be 
selective in approving borrowers for new 
business ventures involved in unproven prod-
ucts, services, or markets. Should such busi-
nesses be considered, additional equity will 
usually be required. 

[52 FR 6501, Mar. 4, 1987, as amended at 58 FR 
40039, July 27, 1993] 

§ 1980.443 Collateral, personal and cor-
porate guarantees and other re-
quirements. 

(a) Collateral. (1) The lender is respon-
sible for seeing that proper and ade-
quate collateral is obtained and main-
tained in existence and of record to 
protect the interest of the lender, the 
holder, and FmHA or its successor 
agency under Public Law 103–354. 

(2) Collateral must be of such a na-
ture that repayment of the loan is rea-
sonably assured when considered with 
the integrity and ability of project 
management, soundness of the project, 
and applicant’s prospective earnings. 
Collateral may include, but is not lim-
ited to the following: Land, buildings, 
machinery, equipment, furniture, fix-
tures, inventory, accounts receivable, 
cash or special cash collateral ac-
counts, marketable securities and cash 
surrender value of life insurance. Col-
lateral may also include assignments 
of leases or leasehold interest, reve-
nues, patents, and copyrights. 

(3) All collateral must secure the en-
tire loan. The lender will not take sep-
arate collateral to secure only that 
portion of the loan or loss not covered 
by the guarantee. The lender will not 
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require compensating balances or cer-
tificates of deposit as a means of elimi-
nating the lender’s exposure on the 
unguaranteed portion of the loan. How-
ever, compensating balances as used in 
the ordinary course of business may be 
used. 

(4) Release of collateral of a going 
concern is based on a complete analysis 
of the proposal. 

(i) Release of collateral prior to pay-
ment-in-full of the FmHA or its suc-
cessor agency under Public Law 103–354 
guaranteed debt must be requested by 
the lender and concurred with by the 
State Director as prescribed in 
§ 1980.469 Administrative D.2 of this 
subpart subject to the following condi-
tions: 

(A) Collateral taken initially or sub-
sequently may not be released prior to 
the payoff, in full, of the loan balance 
without adequate consideration for the 
value of that collateral. Adequate con-
sideration may include, but is not lim-
ited to: 

(1) Application of the net proceeds 
from the sale of the collateral to the 
note in inverse order of maturity. All 
or part of the total proceeds, if ap-
proved by the Administrator, may be 
applied to the payment of current or 
delinquent principal and interest on 
the note; or 

(2) Use of the net proceeds from the 
sale of collateral to purchase collateral 
of equal or greater value for which the 
lender will obtain a first lien position; 
or 

(3) Application of net proceeds from 
the sale of collateral to the borrower’s 
business operations in such a manner 
that enhancement of the borrower’s 
debt service ability can be clearly dem-
onstrated; for example, the payoff or 
reamortization of the loan as the result 
of a large extra payment which reduces 
subsequent installments on the loan; or 

(4) Assurance to FmHA or its suc-
cessor agency under Public Law 103–354 
that the release of collateral will con-
tribute to the project’s success thereby 
furthering the goals of the B&I pro-
gram to show why the release of collat-
eral will contribute to the success of 
the borrower and repayment of the 
loan; and 

(B) FmHA or its successor agency 
under Public Law 103–354 must not be 

adversely affected by the release of col-
lateral; and 

(C) If the release of collateral does 
not involve a reduction of the FmHA or 
its successor agency under Public Law 
103–354 guaranteed debt equal to the 
net proceeds of the disposition of the 
collateral, then it must be determined 
that the remaining collateral is suffi-
cient to provide for the recovery of the 
FmHA or its successor agency under 
Public Law 103–354 guaranteed loan(s). 

(ii) Sale of collateral of a going con-
cern to the borrower, borrower’s stock-
holder(s) or officer(s), the lender or 
lender’s stockholder(s) or officer(s) 
must be based on an arm’s-length 
transaction with the concurrence of 
FmHA or its successor agency under 
Public Law 103–354. 

(b) Personal and corporate guarantees. 
(1) Unconditional personal/corporate 
guarantees (i.e., absolute guarantees of 
full and punctual payment and per-
formance by the borrower) from owners 
or major stockholders as determined 
by FmHA or its successor agency under 
Public Law 103–354 and all partners of 
partnerships (except for limited part-
nerships) unless restricted by law will 
be required unless exempted as pro-
vided for in paragraph (b)(2) of this sec-
tion. Guarantees of parent, subsidi-
aries, or affiliated companies and/or se-
cured guarantees may also be required. 
FmHA or its successor agency under 
Public Law 103–354 is not a co-guar-
antor with the personal or corporate 
guarantors. The personal and corporate 
guarantees are part of the collateral 
for the loan. 

(2) An exception to the requirement 
for personal or corporate guarantees 
may be made by FmHA or its successor 
agency under Public Law 103–354 when 
requested by the lender and if: 

(i) The borrower has a satisfactory 
and current (not over 90 days old) cred-
it report, proven management, evi-
dence of the market necessary to sup-
port projections, profitable historical 
performance of no less than 3 years, 
abundant collateral to protect the 
lender and FmHA or its successor agen-
cy under Public Law 103–354, sufficient 
cash flow to service its debts and meets 
key industry standards such as those of 
Robert Morris Associates, Dunn and 
Bradstreet or the like; or 
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(ii) The borrower’s stock is widely 
enough held so that no one individual 
can exercise control. Examples of con-
trol would include but are not limited 
to: Holding sufficient proxies and 
maintaining sufficient family or spe-
cial interest voting blocks; or 

(iii) A borrower which has a parent, 
subsidiary, or affiliate which is legally 
restricted from guaranteeing, or if the 
guarantee would conflict with existing 
contractual obligations. Examples of 
existing contractual obligations in-
clude but are not limited to restric-
tions in loan agreements or in credit 
lines which may preclude guaran-
teeing. 

(3) No guarantees are required from 
any partners in a limited partnership. 

(4) As a general rule, stockholders of 
publicly traded corporations will not 
be required to guarantee. However, 
such guarantees can be required from 
some of the stockholders where such 
guarantees are determined necessary 
to adequately protect the interest of 
the Government. 

(5) If the guarantee would conflict 
with existing contractual restrictions, 
the Administrator will have the au-
thority to grant exceptions to the 
above restrictions upon a finding by 
the Administrator that such a guar-
antee is not necessary to adequately 
protect the Government’s interest. Re-
lief would only be granted as to con-
tractual restrictions existing at the 
time the lender filed an application 
with FmHA or its successor agency 
under Public Law 103–354. 

(6) Unsecured personal guarantees, 
while collateral, will not be considered 
for purposes of adequacy of security. 
Personal guarantees will be secured by 
collateral when business collateral of-
fered is determined by FmHA or its 
successor agency under Public Law 103– 
354 to be insufficient or when the bor-
rower’s credit does not meet the pro-
gram’s normal requirements or any-
time the lender deems such security 
should be taken. 

(7) Guarantors of borrowers will: 
(i) In the case of personal guarantees, 

provide current financial statements 
(not over 60 days old at time of filing), 
signed by the guarantors, which make 
a clear disclosure of community or 
homestead property. 

(ii) in the case of corporate guaran-
tees, provide current financial state-
ments (not over 90 days old at time of 
filing), certified by an officer of the 
corporation. 

(iii) When applicable, provide written 
evidence to FmHA or its successor 
agency under Public Law 103–354 of 
their inability to provide a guarantee 
because of existing contractual ar-
rangements or legal restrictions. 

(c) Other requirements. (1) The lender 
will ascertain that no claim or liens of 
laborers, material men, contractors, 
subcontractors, suppliers of machinery 
and equipment or other parties are 
against the collateral of the borrower, 
and that no suits are pending or threat-
ened that would adversely affect the 
collateral of the borrower when the se-
curity instruments are filed. 

(2) Hazard insurance with a standard 
mortgage clause naming the lender as 
beneficiary will be required on every 
loan in an amount that is at least the 
lesser of the depreciated replacement 
value of the property being insured or 
the amount of the loan. Hazard insur-
ance includes fire, windstorm, light-
ning, hail, business interruption, explo-
sion, riot, civil commotion, aircraft, 
vehicle, marine, smoke, builder’s risk, 
public liability, property damage, flood 
or mudslide or any other hazard insur-
ance that may be required to protect 
the collateral. 

(3) Ordinarily, life insurance, which 
may be decreasing term insurance, is 
required for the principals and key em-
ployees of the borrower and will be as-
signed or pledged to the lender. A 
schedule of life insurance available for 
the benefit of the loan will be included 
as part of the application. 

(4) Workman’s compensation insur-
ance is required in accordance with 
State law. 

Administrative 

A. Par (a)(2). FmHA or its successor agency 
under Public Law 103–354’s credit analysis of 
collateral will consist of the following: 

1. Little or no value will be assigned to un-
secured personal or corporate guarantees. 

2. A maximum of 80 percent of current 
market value will be given to real estate. 
Special purpose real estate should be as-
signed less value. 

3. FmHA or its successor agency under 
Public Law 103–354 at its option may permit 
a maximum of 60 percent of book value to be 
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assigned to acceptable accounts receivable; 
however, all accounts over 90 days past due, 
contra accounts, affiliated accounts and 
other accounts deemed, by the FmHA or its 
successor agency under Public Law 103–354 
official, not to be collateral will be omitted. 
Calculations to determine the percentage to 
be applied in the analysis are to be based on 
the realizable value of the accounts receiv-
able taken from a current aging of accounts 
receivable from the borrower’s most recent 
financial statement. 

4. A maximum of 60 percent of book value 
will be assigned to inventory. 

5. Collateral value assigned to machinery 
and equipment, furniture and fixtures will be 
based upon its marketability, mobility, use-
ful life and alternative uses, if any. 

B. Par (b). The State Director will assure 
that the collateral values and personal and 
corporate guarantees are fully reviewed, ana-
lyzed and the loan file is documented as to 
the facts and reasons for decisions reached. 

§ 1980.444 Appraisal of property serv-
ing as collateral. 

(a) Appraisal reports prepared by 
independent qualified fee appraisers 
will be required on all property that 
will serve as collateral. In the case of 
loans two million dollars or less, the 
State Director may modify this re-
quirement by permitting the appraisal 
to be made by a qualified appraiser on 
the lender’s staff with experience ap-
praising the type of collateral in-
volved. The appraisers will give their 
opinion regarding the current market 
value of the collateral and the purpose 
for which the appraisal will be used. 
The lender will be responsible for as-
suring that appropriate appraisals are 
made. 

(b) The lender will be responsible for 
determining that appraisers have the 
necessary qualifications and experience 
to make the appraisals. The lender will 
consult with FmHA or its successor 
agency under Public Law 103–354 for its 
recommendations before having the ap-
praisal made. 

(c) The lender will determine that 
the fees or charges of appraisers are 
reasonable. 

(d) Independent appraisals will be 
made in accordance with the accepted 
format of the industry and those pre-
pared by the lender in accordance with 
its policy and procedures. All apprais-
als will become part of the application. 
(See § 1980.541(i)(6) of this subpart.) 

(e) If a subsequent loan request is 
made within 3 years from the date of 
the most recent borrower’s appraisal 
report, and there is no significant 
change in collateral, then the FmHA or 
its successor agency under Public Law 
103–354 State Director in his/her discre-
tion, and if the lender agrees, may use 
the existing appraisal report in lieu of 
having a new appraisal prepared. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
40401, Oct. 17, 1988] 

§ 1980.445 Periodic financial state-
ments and audits. 

All borrowers will be required to sub-
mit periodic financial statements to 
the lender. Lenders must forward cop-
ies of the financial statements and the 
lender’s analysis of the statements to 
the Agency. 

(a) Audited financial statements. Ex-
cept as provided in paragraphs (d) and 
(e) of this section, all borrowers with a 
total principal and interest loan bal-
ance for loans under this subpart, at 
the end of the borrower’s fiscal year of 
more than $1 million, must submit an-
nual audited financial statements. The 
audit must be performed in accordance 
with generally accepted accounting 
principles (GAAP). In addition, the au-
dits are also to be performed in accord-
ance with approriate Office of Manage-
ment and Budget (OMB) circulars and 
any Agency requirements specified in 
this subpart. 

(b) Unaudited financial statements. For 
borrowers with a loan balance (prin-
cipal plus interest at year-end) of $1 
million or less, the Agency will require 
annual financial statements which may 
be statements compiled or reviewed by 
an accountant qualified in accordance 
with the publication ‘‘Standards for 
Audit of Governmental Organizations, 
Programs, Activities and Functions’’ 
instead of audited financial state-
ments. 

(c) Internal financial statements. The 
Agency may require submission of fi-
nancial statements prepared by the 
borrower at whatever frequency is de-
termined necessary to adequately mon-
itor the loan. Quarterly financial state-
ments will be required on new business 
enterprises or those needing close mon-
itoring. 
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(d) Minimum requirements. This sec-
tion sets out minimum requirements 
for audited and unaudited financial 
statements to be submitted to the 
Agency. If specific circumstances war-
rant, the Agency may require audited 
financial statements or independent 
unaudited financial statements in ex-
cess of the minimum requirements. For 
example, loans that depend heavily on 
inventory and accounts receivable for 
collateral will normally be audited, re-
gardless of the size of the loan. Nothing 
in this section shall be considered an 
impediment to the lender requiring fi-
nancial statements more frequently 
than required by the Agency or requir-
ing audited financial statements when 
the Agency would accept unaudited fi-
nancial statements. 

(e) Public bodies and nonprofit corpora-
tions. Notwithstanding other provisions 
of this section, any public body or non-
profit corporation that receives a guar-
antee of a loan that meets the thresh-
olds established by OMB Circular A–128 
or A–133 for coverage under such cir-
cular, must provide an audit in accord-
ance with the applicable OMB Circular 
A–128 or A–133 for the fiscal year of the 
borrower in which the Loan Note Guar-
antee is issued. If the loan is for devel-
opment or purchases made in a pre-
vious fiscal year through interim fi-
nancing, an audit, in accordance with 
the applicable circular, will also be 
provided for the fiscal year in which 
the development or purchases occurred. 
Any audit provided by a public body or 
nonprofit corporation in compliance 
with OMB Circular A–128 or A–133 will 
be considered adequate to meet the re-
quirements of this section for that 
year. OMB Circulars are available from 
the Office of Management and Budget, 
EOP Publications Office, 725 17th 
Street, NW., Room 2200, New Executive 
Office Building, Washington, DC 20503. 

[61 FR 18494, Apr. 26, 1996] 

§§ 1980.446–1980.450 [Reserved] 

§ 1980.451 Filing and processing appli-
cations. 

(a) Borrowers’ and lenders’ contact. 
Borrowers and lenders desiring FmHA 
or its successor agency under Public 
Law 103–354 assistance as provided in 
this subpart may file preapplications 

or applications with the County Super-
visor or District Director servicing the 
area in which the project is to be lo-
cated. In either case, the requirements 
of § 1980.46 of Subpart A of this part 
must be met. The County Supervisor or 
District Director receiving the request 
for assistance will promptly notify the 
State Director of the nature and facts 
of the request. The FmHA or its suc-
cessor agency under Public Law 103–354 
State Director will promptly arrange 
an early meeting with the borrower 
and lender representatives to discuss 
assembly, preparation and processing 
of preapplications and applications. 
The State Director may call upon the 
County Supervisor and District Direc-
tor to assist the State Office in any 
way necessary. 

(b) Applications from cooperatives. Bor-
rowers eligible for loans from the Bank 
for Cooperatives will be encouraged to 
obtain guaranteed loans from that 
source since the Bank for Cooperatives 
is experienced in making and servicing 
such loans and can provide substantial 
counsel to the applicant. Applications 
must be submitted to the Bank for Co-
operatives as a test for credit else-
where when an insured loan is being 
considered. (See FmHA or its successor 
agency under Public Law 103–354 In-
struction 2000–Q available in any 
FmHA or its successor agency under 
Public Law 103–354 office for Memo-
randum of Understanding between 
FmHA or its successor agency under 
Public Law 103–354 and Farm Credit 
Administration.) 

(c) Borrowers eligible for Small Business 
Administration (SBA) assistance. All bor-
rowers for loan guarantees eligible for 
SBA assistance will be advised by 
FmHA or its successor agency under 
Public Law 103–354 at the time of re-
ceipt of the preapplication of the avail-
ability of such assistance and will be 
encouraged to apply to that agency. 
(See FmHA or its successor agency 
under Public Law 103–354 Instruction 
2000–P available in any FmHA or its 
successor agency under Public Law 103– 
354 office for Memorandum of Under-
standing between SBA and FmHA or 
its successor agency under Public Law 
103–354). 

(d) Loan Priorities. Applications and 
preapplications received by FmHA or 
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its successor agency under Public Law 
103–354 will be considered in the order 
received; however, for the purpose of 
assigning priorities as described in 
paragraph (d)(3) of this section, FmHA 
or its successor agency under Public 
Law 103–354 will compare an applica-
tion to other pending applications. 

(1) FmHA or its successor agency 
under Public Law 103–354 will cooperate 
fully with appropriate State agencies 
in guaranteeing and insuring loans in a 
manner which will assure maximum 
support of the State’s strategies for de-
velopment of its rural areas. 

(2) When applications on hand other-
wise have equal priority, the applica-
tions from a veteran will have pref-
erence. A veteran is a person who has 
been discharged or released from the 
active forces of the United States 
Army, Navy, Air Force, Marine Corps, 
or Coast Guard under conditions other 
than dishonorable and who served on 
active duty in such forces: 

(i) During the period April 6, 1917, 
though March 31, 1921; 

(ii) During the period of December 7, 
1941, through December 31, 1946; 

(iii) During the period of June 27, 
1950, through January 31, 1955; or 

(iv) For a period of more than 180 
days, any part of which occurred after 
January 31, 1955; but on or before May 
17, 1975. Discharges under conditions 
other than dishonorable include 
‘‘clemency discharges.’’ 

(3) Priorities will be assigned by 
FmHA or its successor agency under 
Public Law 103–354 to eligible applica-
tions on the basis of a point system 
that takes into account project loca-
tion, the creation and saving of jobs, 
the cost at which those jobs would be 
created or saved, seasonal and part- 
time job impact, and leveraging of 
FmHA or its successor agency under 
Public Law 103–354 assistance. The ap-
plication and supporting information 
submitted with it will be used to deter-
mine an eligible proposed project’s pri-
ority for available funds or guarantee 
authority. The priorities described in 
this paragraph will be used by FmHA 
or its successor agency under Public 
Law 103–354 to score projects. A copy of 
the calculation of the score should be 
placed in the case file for future ref-
erence. 

(i) Location priorities. The priority 
score for location will be the score for 
the highest-ranked category in which 
the project fits. If the location does not 
fit one of these categories, its receives 
no points for location. The categories, 
and their point scores, are: 

(A) Located in a city or area under 
25,000 population (10 points). 

(B) Located in a city or area under 
25,000 population that is in an area of 
high unemployment as of the date of 
application (20 points). 

(C) Located in an area of high unem-
ployment as of the date of application, 
provided the borrower certifies in writ-
ing to the State Director in simple nar-
rative or letter form that the project 
will employ on a permanent, full-time 
basis (providing at its own cost such 
training or retraining as may be need-
ed) persons (numbering no fewer than 
25 percent of the project’s employment) 
who are members of displaced farm 
families which recently derived from 
farming or ranching the majority of 
their combined incomes but are no 
longer actively engaged in farming or 
ranching as operators or employees (35 
points). 

(ii) Jobs priorities. The priority score 
for jobs created and/or saved is the 
score for the highest-ranked category 
in which the project fits. If the project 
does not fit one of these categories, it 
receives no points for jobs. The cat-
egories, and their point scores, are: 

(A) Project will contribute to the 
overall economic stability of the 
project area and generate permanent 
jobs beyond the entrepreneur and the 
entrepreneur’s household (10 points). 

(B) Project will contribute to the 
overall economic stability of the 
project area and will employ on a per-
manent, full-time basis a number of 
persons that is significant in the con-
text of the area’s economy (20 points). 

(C) Project will contribute to the 
overall economic stability of the 
project area, will employ on a perma-
nent, full-time basis a number of per-
sons that is significant in the context 
of the area’s economy, and will retain 
in that area a significant number of 
jobs that would otherwise be lost (35 
points) 

(iii) Job cost priorities. The priority 
score for the project’s cost per job is 
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the score for the highest-ranked cat-
egory in which the project fits. First, 
divide the amount of the FmHA or its 
successor agency under Public Law 103– 
354 guaranteed loan by the number of 
jobs created or saved. This will result 
in the cost per job. Count only full- 
time jobs. Part-time jobs may be re-
duced to a fraction of a full-time job 
and counted. For example, a 20-hour- 
per-week job, or a job that is full-time 
for six months per year, is one-half of 
a job. Second, determine the State’s 
nonmetropolitan household income as 
described in § 1980.451(d)(3)(vi). Third, 
divide the cost per job by the State’s 
nonmetropolitan household income. 
For example, if the cost per job is 
$10,000 and the State’s nonmetropolitan 
household income is $20,000, the result 
will be 0.5. The categories, and their 
point scores are: 

(A) Loans on which the result is 
greater than 1.5 but less than 2.0 (5 
points). 

(B) Loans on which the result is from 
1.0 to 1.5 (15 points). 

(C) Loans on which the result is less 
than 1.0 (25 points). 

If the result exceeds 2.0, a high cost 
per job in that State, no points are re-
ceived for job cost. 

(iv) Additional Points. There shall be 
added to the score the points indicated 
for any and all of the following criteria 
met by the project. 

(A) FmHA or its successor agency 
under Public Law 103–354 guaranteed 
loan is less than 50 percent of project 
cost (5 points). 

(B) Percentage of guarantee is 10 or 
more percentage points less than the 
maximum allowable for a loan of its 
size (5 points). 

(C) Project will, in addition to any 
permanent full-time jobs, create a sig-
nificant number of part-time or sea-
sonal jobs that will provide additional 
income to underemployed residents of 
the project area without their having 
to give up any present part-time or 
seasonal jobs (10 points). 

(v) Administrative Points. The State 
Director may assign up to 20 points to 
an application in addition to those 
points scored under § 1980.451(d)(3) (i) 
through (iv). These administrative 
points are intended to be assigned by a 
State Director only in cases of unfore-

seen exigencies, emergencies, benefits 
to other FmHA or its successor agency 
under Public Law 103–354-assisted 
projects (including the limiting of fi-
nancial risks affecting FmHA or its 
successor agency under Public Law 103– 
354 loans and loan guarantees) or the 
loss of financing if FmHA or its suc-
cessor agency under Public Law 103–354 
funds are not committed in a timely 
fashion. They may also be assigned in 
cases in which the project’s goods or 
services are essential to other Feder-
ally assisted projects and activities in 
the area or to the successful implemen-
tation of an economic development 
strategy for the area that is sponsored 
and/or operated by an agency of the 
Federal or State government. An ex-
planation for the assigning of these 
points by the State Director will be ap-
pended to the calculation of the project 
score maintained in the case file. If an 
application is considered in the Na-
tional Office, the Administrator may 
also assign up to 20 points. An assign-
ment of points by the Administrator 
will be by memorandum, stating the 
Administrator’s reasons, and that 
memorandum will be appended to the 
calculation of the project score main-
tained in the case file. In assigning pri-
orities to applications and in selecting 
projects for funding, FmHA or its suc-
cessor agency under Public Law 103–354 
will consider State development strate-
gies. Funds (guarantee authority) allo-
cated for use as prescribed in this regu-
lation are to be considered for use by 
Indian tribes within the State regard-
less of whether State development 
plans include Indian reservations with-
in the State’s boundaries. It is essen-
tial that Indians residing on such res-
ervations have equal opportunity to 
participate in any benefits of these pro-
grams. 

(vi) Indexation. When current, annual 
data are not available to determine a 
State’s nonmetropolitan household in-
come for purposes of the calculations 
described in paragraph (d)(3)(iii) of this 
section, indexation of census data is 
necessary. The State Director will use 
the figure from the most recent decen-
nial census of the United States, in-
creased by a factor representing the in-
crease since the year of that census in 
the Consumer Price Index (‘‘CIP-U’’). 
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That factor shall be furnished annually 
by the National Office, FmHA or its 
successor agency under Public Law 103– 
354. 

(e) Filing preapplications and applica-
tions. Borrowers or lenders may file 
preapplications described in paragraph 
(f) of this section if they desire an ex-
pression of FmHA or its successor 
agency under Public Law 103–354 inter-
est prior to assembling the complete 
application and request for Loan Note 
Guarantee or they may present the 
complete application, in one package, 
including the material required in 
paragraphs (f), (i), (j), and (k) of this 
section. 

(f) Preapplications. Applicants may 
file preapplications with the County, 
District, or State Office including: 

(1) A letter prepared by the borrower 
and the lender which shall include: 

(i) Borrower’s name, address, contact 
person and telephone number. 

(ii) Amount of loan request. 
(iii) Name of the proposed lender, ad-

dress, contact person, and telephone 
number. 

(iv) Brief description of the projects, 
products and services provided. 

(v) Type and number of employment 
opportunities and unemployment rate 
where the project will be located. 

(vi) Amount of borrower’s equity and 
guarantees offered. 

(vii) Anticipated loan maturity and 
interest rates. 

(viii) Availabiity of raw materials 
and supplies. 

(ix) If a corporation, names and ad-
dresses of borrower’s parent, affiliates 
and/or subsidiary firms and a brief de-
scription of relationship, products and 
ownership among borrower, parent, af-
filiates and subsidiary firms. 

(2) Form FmHA or its successor agen-
cy under Public Law 103–354 449–22, 
‘‘Certification of Non-Relocation and 
Market and Capacity Information Re-
port.’’ 

(3) Form FmHA or its successor agen-
cy under Public Law 103–354 449–4, 
‘‘Statement of Personal History,’’ for a 
proprietor (owner), each partner, offi-
cer, director, key employee and stock-
holders holding 20 percent or more in-
terest in the borrower except for those 
corporations listed on a major stock 
exchange and for those so listed if re-

quired by FmHA or its successor agen-
cy under Public Law 103–354. Forms 
FmHA or its successor agency under 
Public Law 103–354 449–4 are not re-
quired to be submitted for elected offi-
cials and appointed officials in connec-
tion with loan applications from public 
bodies. Failure to report full, complete 
and accurate information on the State-
ment of Personal History may result in 
FmHA or its successor agency under 
Public Law 103–354’s not making or 
guaranteeing the loan. Whenever pos-
sible, a local, regional, or national 
credit report, furnished by the lender, 
will be used to verify data on Form 
FmHA or its successor agency under 
Public Law 103–354 449–4. 

(4) A record of any pending or final 
regulatory or legal (civil or criminal) 
action against the borrower, parent, af-
filiate, proposed guarantors, subsidi-
aries, principal stockholders, officers 
and directors. 

(5) For existing businesses, a current 
balance sheet, and latest profit and 
loss statement (not more than 60 days 
old) and financial statements including 
parent, affiliate and subsidiary firms, 
for at least the last 3 years or more if 
necessary for a thorough evaluation. 

(6) A detailed projection of gross rev-
enue, net earnings and cash flow state-
ments for 3 years including assump-
tions upon which such forecasts are 
based. 

(7) Sales projections indicating the 
percent of the national and local mar-
ket the business expects to obtain. 

(8) Intergovernmental consultation 
should be carried out in accordance 
with 7 CFR Part 3015, Subpart V, 
‘‘Intergovernmental Review of Depart-
ment of Agriculture Programs and Ac-
tivities.’’ See FmHA or its successor 
agency under Public Law 103–354 In-
struction 1940–J, available in any 
FmHA or its successor agency under 
Public Law 103–354 Office. 

(g) Preliminary determination by FmHA 
or its successor agency under Public Law 
103–354. If preparation information in-
dicates the project will not meet 
FmHA or its successor agency under 
Public Law 103–354’s minimum credit 
standards for a sound loan, is ineli-
gible, does not have sufficient priority 
or that funds or guarantee authority 
are not available for the project, 
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FmHA or its successor agency under 
Public Law 103–354 will so inform the 
lender. The lender will be notified in 
writing with all reasons for the deci-
sion indicated. If it appears that the 
project is eligible, has sufficient pri-
ority, is economically feasible and loan 
guarantee authority is available, 
FmHA or its successor agency under 
Public Law 103–354 will inform the 
lender and borrower in writing and re-
quest that they complete the applica-
tion. 

(h) Department of Labor certifications. 
FmHA or its successor agency under 
Public Law 103–354 will submit Form 
FmHA or its successor agency under 
Public Law 103–354 449–22 to the Depart-
ment of Labor for the necessary certifi-
cation that the proposal will not be in 
conflict with § 1980.412(c) and (d). 

(i) Content of Applications: 
(1) Form FmHA or its successor agen-

cy under Public Law 103–354 449–1. 
(2) Form FmHA or its successor agen-

cy under Public Law 103–354 449–2. 
(3) Form FmHA or its successor agen-

cy under Public Law 103–354 1940–20, 
when required by Subpart G of Part 
1940 of this chapter. 

(4) Architectural or engineering 
plans, if applicable. 

(5) Cost estimates and forecasts of 
contingency funds to cover inflation or 
project changes. 

(6) Appraisal reports. 
(7) For existing businesses a pro 

forma balance sheet at startup and for 
at least three additional projected 
years, indicating the necessary startup 
capital, operating capital and short- 
term credit based on financial state-
ments for the last three years, or more 
(if available); and projected cash flow 
and earnings statements for at least 
three years supported by a list of as-
sumptions showing the basis for the 
projections. The business should sub-
mit a current balance sheet with a debt 
schedule of any debts to be refinanced 
and an income statement to FmHA or 
its successor agency under Public Law 
103–354, through the lender, every 90 
days from the time the application is 
filed with the lender to the time of 
issuance of the Loan Note Guarantee. 
If debt refinancing is requested, a debt 
schedule is prepared (correlated to the 
latest balance sheets) reflecting the 

debts to be refinanced including the 
name of the creditor, the original loan 
amount and loan balance, date of loan, 
interest rate, maturity date, monthly 
or annual payments, payment status 
and collateral that secured such loans. 

(8) For new businesses, a pro forma 
balance sheet at startup and for the 
next three years, project cash flow 
(monthly first year, quarterly for two 
additional years) and projected earn-
ings statements for three years sup-
ported by a list of assumptions showing 
the basis for the projections. 

(9) Any credit reports obtained by the 
lender or FmHA or its successor agen-
cy under Public Law 103–354 on the bor-
rower, its principals and parent, affil-
iate and subsidiary firms. 

(10) Form FmHA or its successor 
agency under Public Law 103–354 400–1, 
‘‘Equal Opportunity Agreement,’’ if 
construction costing more than $10,000 
is involved. 

(11) Copies of building permits, if ap-
plicable, and any necessary certifi-
cations and recommendations of appro-
priate regulatory or other agency hav-
ing jurisdiction over the project in-
cluding any pollution control agency. 

(12) Personal and corporate financial 
statements of those guarantors named 
in § 1980.443. 

(13) Proposed loan agreement. (See 
paragraph VII of Form FmHA 449–35). 
Loan agreements between the borrower 
and lender will be required. The final 
executed loan agreement must include 
the Agency requirements as set forth 
in the Form FmHA 449–14 including the 
requirements for periodic financial 
statements in accordance with 
§ 1980.445. The loan agreement must 
also include, but is not limited to, the 
following: 

(i) Prohibition against assuming li-
abilities or obligations of others. 

(ii) Restrictions on dividend pay-
ments. 

(iii) Limitation on purchase or sale 
of equipment and fixed assets. 

(iv) Limitations on compensation of 
officers and owners. 

(v) Minimum working capital re-
quirements. 

(vi) Maximum debt to net worth 
ratio. 
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(vii) Restrictions concerning consoli-
dations, mergers or other cir-
cumstances. 

(viii) Limitations on selling the busi-
ness without concurrence of the lender 
and FmHA or its successor agency 
under Public Law 103–354. 

(ix) Repayment and amortization of 
the loan. 

(x) List of collateral for the loan in-
cluding a list of persons and/or corpora-
tions guaranteeing the loan with a 
schedule for providing the lender and 
FmHA or its successor agency under 
Public Law 103–354 with personal and/or 
corporate financial statements. (See 
§ 1980.443) 

(14) A complete feasibility study 
when required. (See § 1980.442) 

(15) Any additional information re-
quired by FmHA or its successor agen-
cy under Public Law 103–354. 

(16) For companies listed on major 
stock exchanges and/or subject to the 
Securities and Exchange Commission 
regulations, a copy of Form 10–K, ‘‘An-
nual Report Pursuant to section 13 or 
15 D of the Act of 1934.’’ 

(17) Documented evidence that the 
project is located within or without 
special flood or mudslide hazard areas. 

(18) Notices of compliance with the 
Privacy Act of 1974. 

(i) If the borrower is acting in a per-
sonal capacity and not as an entre-
preneur for such entities as proprietor-
ships, partnerships, or corporations, 
and FmHA or its successor agency 
under Public Law 103–354 solicits per-
sonal information for him/her, the indi-
vidual will be provided Form FmHA or 
its successor agency under Public Law 
103–354 410–9, ‘‘Statement Required by 
the Privacy Act.’’ 

(ii) If FmHA or its successor agency 
under Public Law 103–354 desires to ob-
tain information concerning an indi-
vidual from any source, FmHA or its 
successor agency under Public Law 103– 
354 will provide such source with Form 
FmHA or its successor agency under 
Public Law 103–354 410–10, ‘‘Privacy Act 
Statement to References.’’ 

(19) On any request for refinancing of 
existing loan(s) as authorized under 
§ 1980.411(a)(11), the lender is required, 
as a minimum, to obtain the previously 
held collateral as security for the guar-
anteed loan(s). Additional collateral 

will be required by FmHA or its suc-
cessor agency under Public Law 103–354 
when refinancing of unsecured or 
undersecured loans is unavoidable in 
order to accomplish the necessary 
strengthening of the firm’s current po-
sition. 

(j) Use of forms. FmHA or its suc-
cessor agency under Public Law 103–354 
numbered forms will be used where 
shown in both preapplications and ap-
plications. Otherwise, lenders should 
use their forms, real estate mortgages, 
security instruments and other agree-
ments, provided such forms do not con-
tain any provisions that are in conflict 
or are inconsistent with provisions of 
the subpart. 

(k) Certificate of need. If the loan re-
quest is for health care facilities (e.g., 
hospitals or nursing homes), a ‘‘Cer-
tificate of Need’’ will be obtained by 
the borrower from the appropriate reg-
ulatory or other agency having juris-
diction over the project and submitted 
to FmHA or its successor agency under 
Public Law 103–354 by the lender. If a 
significant part of the project’s income 
will be from third party payors, (e.g., 
medicare or medicaid), the project will 
be designed and operated in a manner 
necessary to meet the requirements of 
the third-party payors. 

Administrative 

A. The State Director: 

1. Determines if material and information 
submitted is completed and signed by the ap-
propriate party in the appropriated capacity. 

2. May request the comments and rec-
ommendations of the County Supervisor and 
District Director. Such comments will in-
clude but are not limited to the following: 
Community attitude toward project; a sum-
mary of comments regarding the proposal by 
the lender, county leaders and other inter-
ested parties; whether the project is likely to 
result in the need for additional community 
facilities such as schools, water, sewer and 
health care services, and if so, the commu-
nity’s plan for providing such facilities; 
availability of any required additional labor 
force and training plans for such force, if 
needed; an economic forecast of the effect on 
the community should the project fail, if fi-
nanced. 

3. Will furnish all individuals acting in a 
personal capacity at the time of filing a 
preapplication or application and two copies 
of Form FmHA or its successor agency under 
Public Law 103–354 410–9. The individual will 
sign both copies, retaining one and providing 
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FmHA or its successor agency under Public 
Law 103–354 with the other copy which be-
comes a part of the loan file. 

4. Will provide any source whom FmHA or 
its successor agency under Public Law 103– 
354 obtains information concerning an indi-
vidual with two copies of Form FmHA or its 
successor agency under Public Law 103–354 
410–10. The source will sign both copies, re-
tain one and provide FmHA or its successor 
agency under Public Law 103–354 with the 
other copy which becomes a part of the loan 
file. 

5. Will input the necessary data via ter-
minal screens into the Rural Community Fa-
cility Tracking System (RCFTS). The 
RCFTS data structure consists of 3 sets: Ap-
plicant/Borrower (BOR), Facility (FAC), and 
Loan/Grant Request (LGR) sets. There are 
multiple screens for the BOR and LGR sets. 
The State Director may, if he/she so desires, 
prepare a Form FmHA or its successor agen-
cy under Public Law 103–354 2033–34, ‘‘Man-
agement System Card—Business and Indus-
try,’’ in accordance with FmHA or its suc-
cessor agency under Public Law 103–354 In-
struction 2033–F. 

6. Will forward immediately to the Na-
tional Office on all projects. 

(a) Form FmHA or its successor agency 
under Public Law 103–354 449–22 (7 copies) for 
loans over $1 million and when direct em-
ployment increases more than 50 employees. 

(b) For insured loans where the borrower 
leases facilities to another, submit Form 
FmHA or its successor agency under Public 
Law 103–354 449–22 for such borrower. The les-
sor(s) will also be required to provide Form 
FmHA or its successor agency under Public 
Law 103–354 449–22. Subsequent loan requests 
require resubmission of Form FmHA or its 
successor agency under Public Law 103–354 
449–22. 

(c) A local, national or regional credit re-
port and Form FmHA or its successor agency 
under Public Law 103–354 449–4 for all loans 
over one million dollars or for loans, regard-
less of size, when the State Director believes 
a character evaluation check is advisable. 

NOTE: Forms FmHA or its successor agen-
cy under Public Law 103–354 449–22 and 
FmHA or its successor agency under Public 
Law 103–354 449–4 should only be processed if 
a complete preapplication or application has 
been received. 

B. Miscellaneous Administrative provisions: 
1. Par (f). Preapplications are not to be ac-

cepted or processed unless a lender has 
agreed in writing to finance the proposal. 
The preapplication letter is a joint letter 
prepared by the borrower and lender. 

2. Par (g). Upon receipt of all 
preapplications in excess of $5 million, the 
State Director will transmit to the National 
Office the material required under paragraph 
(f)(1), (f)(4) and (f)(5) of this section together 

with recommendations and observations an 
analysis of the quality and permanency of 
the employment opportunities involved in 
the project. The National Office will review 
the proposed project in relation to objec-
tives, priorities and intent of the program 
and will advise the State Director. After re-
ceiving the National Office advice or for 
loans less than $5 million, the State Director 
will inform the borrower of the decision. 

3. Par (i). State Director submits a trans-
mittal letter with recommendations on loan 
applications requiring National Office re-
view. Included are: 

(a) Loan file. 
(b) Form FmHA or its successor agency 

under Public Law 103–354 449–29, ‘‘Project 
Summary—Business Industrial Loan Divi-
sion,’’ including State Director’s a spread 
sheets, financial history and projections (use 
attachments to Project Summary if nec-
essary). 

(c) Proposed Form FmHA or its successor 
agency under Public Law 103–354 449–14. 

(d) Copy of FmHA or its successor agency 
under Public Law 103–354 State Loan Review 
Board Minutes. 

(e) Notification of required financial and 
other reports, their frequency, due dates and 
fiscal yearend. 

4. Par (i)(9), Credit reports. 
(a) The National Office has a contract to 

provide credit reports for preapplications, 
applications, and in instances after the 
loan(s) is made, where a credit report is 
needed. 

(b) States should first try to have the lend-
er provide such a report because credit re-
ports are the responsibility of the lender. 

(c) Any state needing a credit report 
should telephone the National Office, Direc-
tor, B&I, and give the name of the business 
and the city and State location. The report 
will be mailed to the State the same day, if 
possible. 

5. File documentation. Applications will be 
organized in a loan file in accordance with 
FmHA or its successor agency under Public 
Law 103–354 Instruction 2033–A (available in 
any FmHA or its successor agency under 
Public Law 103–354 office.) An 8-position fold-
er with tabs will be utilized. 

The State Director may supplement the 
Position Guides to include specific legal re-
quirements within their State. If the lender 
prepares a complete application package, it 
may accompany the docket provided the 
docket is organized in a binder, indexed and 
tabbed. Feasibility studies should be kept 
separate. It is the responsibility of FmHA or 
its successor agency under Public Law 103– 
354 employees who work on applications or 
servicing actions to add to the correspond-
ence section of the loan file (also known as 
the running record) a written report of any 
field visits, meetings, telephone conversa-
tions and memorandums covering decisions 
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or reasons for FmHA or its successor agency 
under Public Law 103–354’s actions on the 
cases. Particular attention must be given to 
this requirement on cases that become delin-
quent or problems in order that FmHA or its 
successor agency under Public Law 103–354 
position will be defensible in the event of an 
adverse action. 

6. Par (i), (13), Audit agreements and require-
ments. FmHA or its successor agency under 
Public Law 103–354 urges the use of a written 
agreement between the lender and borrower 

to assure that there is no misunderstanding 
concerning FmHA or its successor agency 
under Public Law 103–354 audit requirements. 

7. Par (i), Forms and documents found in loan 
docket. The following table is a guide to 
forms and documents used in completing an 
application and loan docket. The filing posi-
tion within the 8 position folder is shown on 
the right. Some of these items may not be 
applicable for a particular loan. However, a 
complete loan docket may need to include 
items in addition to the following: 

DESCRIPTION OF RECORD OR FORM NUMBER AND TITLE 

Filing position 

AD–425 .............................................. Contractor’s Affirmative Action Plan For Equal Employment Opportunity 1 
FmHA or its successor agency under 

Public Law 103–354 400–1.
Equal Opportunity Agreement ..................................................................... 6 

FmHA or its successor agency under 
Public Law 103–354 400–3.

Notice to Contractors and Applicants ......................................................... 6 

FmHA or its successor agency under 
Public Law 103–354 400–4.

Assurance Agreement ................................................................................. 3 

FmHA or its successor agency under 
Public Law 103–354 400–6.

Compliance Statement ................................................................................ 6 

FmHA or its successor agency under 
Public Law 103–354 410–8.

Applicant Reference Letter .......................................................................... 3 

FmHA or its successor agency under 
Public Law 103–354 410–9.

Statement Required by the Privacy Act ...................................................... 3 

FmHA or its successor agency under 
Public Law 103–354 410–10.

Privacy Act Statement to References ......................................................... 3 

FmHA or its successor agency under 
Public Law 103–354 424–12.

Inspection Report ........................................................................................ 6 

FmHA or its successor agency under 
Public Law 103–354 1940–3.

Request for Obligation of Funds—Guaranteed Loans; Filing Position 2 ... 2 

FmHA or its successor agency under 
Public Law 103–354 1940–22.

Environmental Checklist for Categorical Exclusion, or ............................... 3 

FmHA or its successor agency under 
Public Law 103–354 1940–21.

Environmental Assessment for Class I Action, or ...................................... 3 

Exhibit H, Subpart G of Part 1940 .... Environmental Assessment for Class II Action ........................................... 3 
Environmental Impact Statement ................................................................ 3 

FmHA or its successor agency under 
Public Law 103–354 440–57.

Acknowledgement of Obligated Funds/Check Request ............................. 2 

FmHA or its successor agency under 
Public Law 103–354 449–1.

Application for Loan and Guarantee ........................................................... 3 

FmHA or its successor agency under 
Public Law 103–354 449–2.

Statement of Collateral ................................................................................ 5 

FmHA or its successor agency under 
Public Law 103–354 449–4.

Statement of Personal History .................................................................... 3 

FmHA or its successor agency under 
Public Law 103–354 1940–20.

Request for Environmental Information ...................................................... 3 

FmHA or its successor agency under 
Public Law 103–354 449–14.

Condition Commitment for Guarantee ........................................................ 2 

FmHA or its successor agency under 
Public Law 103–354 449–22.

Certification of Non-relocation and Market and Capacity Information Re-
port.

3 

FmHA or its successor agency under 
Public Law 103–354 449–29.

Project Summary—Business Industrial Loan Division ................................ 3 

FmHA or its successor agency under 
Public Law 103–354 449–34.

Loan Note Guarantee .................................................................................. 2 

FmHA or its successor agency under 
Public Law 103–354 449–35.

Lender’s Agreement .................................................................................... 2 

FmHA or its successor agency under 
Public Law 103–354 449–36.

Assignment Guarantee Agreement ............................................................. 2 

FmHA or its successor agency under 
Public Law 103–354 1980–19.

Guaranteed Loan Closing Report ............................................................... 2 

Annual Audit Report .................................................................................... 1 
Borrower Financial Statements ................................................................... 3 
Chattel Security Instruments ....................................................................... 1 
Report—Exhibit B, FmHA or its successor agency under Public Law 

103–354 Instruction 2015—C.
1 

Borrower’s Certification of Indebtedness .................................................... 1 
Lender’s Loan Agreement ........................................................................... 2 
Promissory Notes ........................................................................................ 2 
Bond (specimen) Bond Ordinances, Bond Transcripts or Similar Items .... 2 
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DESCRIPTION OF RECORD OR FORM NUMBER AND TITLE—Continued 

Filing position 

Running Case Record ................................................................................. 3 
Market Analysis Information (feasibility study) ............................................ 3 
Borrower’s and Lender’s Preapplication Letters ......................................... 3 
Lender’s Evaluation and Recommendations .............................................. 3 
Cost Estimates and Forecast for Contingency Funds ................................ 6 
Dun and Bradstreet Reports ....................................................................... 3 
Corporate or Personal Financial Statements of Guarantors ...................... 3 
S.E.C. 10–K Report ..................................................................................... 3 
Pro-forma Balance Sheet ............................................................................ 3 
Current Profit and Loss Statements ............................................................ 3 
Projection of Gross Revenues and Net Earnings ....................................... 3 
Cash Flow Statements, 3 Years with Assumptions .................................... 3 
Appraisal Reports ........................................................................................ 8 
Documentation for Considering Refinancing .............................................. 3 
Financial Statements for last 3 years ......................................................... 3 
Complete Debt Schedule ............................................................................ 3 
Interim Financial Statements ....................................................................... 3 
Aging and Turnover of Receivables and Inventory .................................... 3 
Credit Reports ............................................................................................. 3 
Records of any Pending or Final Regulatory Litigation .............................. 3 
Comments on any State Development Strategies. ..................................... 3 
Flood or Mudslide Hazard Area Statement ................................................ 3 
National Historic Preservation Act Statement ............................................. 3 
State Review Board Minutes ....................................................................... 3 
Certificate of Need (Health Care Facilities) ................................................ 3 
Clean Air and Water Pollution Control Act Requirements Statement ........ 3 
Correspondence (excluding closing instruments) ....................................... 4 
Department of Labor Certification ............................................................... 4 
Mortgagee Title Insurance Policy ................................................................ 5 
Title Opinions .............................................................................................. 5 
By-Laws, Resolutions, or Regulations and Amendments ........................... 5 
Articles of Incorporation, By-laws and Regulations or Charter ................... 5 
Lender Security agreements and Financing Statements ............................ 5 
Lender Mortgages and Notes ..................................................................... 5 
Advice of Office of General Counsel from Review of Docket .................... 5 
Partnership Agreements .............................................................................. 5 
Other Documents used in Loan Closing ..................................................... 5 
Schedule of Stock Ownership ..................................................................... 5 
Franchise Agreement .................................................................................. 5 
Construction Contracts and Compliance Statements ................................. 6 
Lender’s Approval of Plans and Specifications .......................................... 6 
Engineer’s Certification of Satisfactory Completion in Accordance with 

Plans and Specifications.
6 

Lender’s Audit of Expenditures and Project Costs ..................................... 6 
Evidence of Concurrence and compliance with Construction Require-

ments of State, County, and Municipal Government (including building 
permits).

6 

Lender’s Closing Certification ..................................................................... 6 
Lender’s Loan Servicing Plan ..................................................................... 6 
Loan Closing Opinion of Lender’s Legal Counsel ...................................... 6 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 40401, Oct. 17, 1988; 53 FR 45258, Nov. 9, 1988; 
55 FR 26199, June 27, 1990; 56 FR 8271, Feb. 28, 1991; 61 FR 18495, Apr. 26, 1996] 

§ 1980.452 FmHA or its successor agen-
cy under Public Law 103–354 eval-
uation of application. 

FmHA or its successor agency under 
Public Law 103–354 will evaluate the 
application and make a determination 
whether the borrower is eligible, the 
proposed loan is for an eligible purpose 
and that there is reasonable assurance 
of repayment ability, sufficient collat-
eral and sufficient equity and the pro-

posed loan complies with all applicable 
statutes and regulations. If FmHA or 
its successor agency under Public Law 
103–354 determines it is unable to guar-
antee the loan, the lender will be in-
formed in writing. Such notification 
will include the reasons for denial of 
the guarantee. If FmHA or its suc-
cessor agency under Public Law 103–354 
is able to guarantee the loan, it will 
provide the lender and the borrower 
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with Form FmHA or its successor 
agency under Public Law 103–354 449–14, 
listing all requirements for such guar-
antees. FmHA or its successor agency 
under Public Law 103–354 will include 
in the requirements of the Conditional 
Commitment for Guarantee a full de-
scription of the approved use of guar-
anteed loan funds as reflected in the 
Form FmHA or its successor agency 
under Public Law 103–354 449–1. The 
Conditional Commitment for Guar-
antee may not be issued on any loan 
until the State Director has been noti-
fied by the National Officer that the 
Statements of Personal History(s) have 
been processed and cleared. FmHA or 
its successor agency under Public Law 
103–354 State Directors are the only 
persons authorized to execute Form 
FmHA or its successor agency under 
Public Law 103–354 449–14. 

Administrative 

State Director evaluates the application 
and considers: 

A. Rural area determinations. (See 
§ 1980.405 of this subpart.) 

B. Community impact of the proposal 
which includes: 

1. Number of businesses and industries in 
the town or city. 

2. Employment impact upon the commu-
nity. 

3. Availability of skilled and unskilled 
labor and permanency of employment oppor-
tunities. 

4. Vocational and educational facilities to 
provide skilled labor, if applicable. 

5. Policies of applicant regarding unem-
ployment, lay-offs, wage scales, etc. 

C. If debt refinancing is requested, consider 
in accordance with § 1980.411(a)(11) of this 
subpart and: 

1. A complete review will be made to deter-
mine whether it is essential to restructure 
the company’s debts on a schedule that will 
allow the business to operate successfully 
rather than merely guaranteeing an unsound 
loan. 

(a) Obtain a borrower’s complete debt 
schedule. Schedule should agree with bor-
rower’s latest balance sheet. 

(b) Determine from lender if the borrower’s 
present loan(s) is on the lender’s regulatory 
examiner’s report and if so determine the 
loan classification. 

(c) Analyze lender’s liability ledger on the 
borrower, individual customer credit file, in-
stallment Loan Ledger Card or Computer 
printouts and other credit reports. 

(d) The percentage of guarantee should be 
adjuted to assure that the lender does not 

bring its previously existing unguaranteed 
exposure under the guarantee. 

(e) Any special servicing requirements 
should be identified and included in the Con-
ditional Commitment for Guarantee. 

D. Applications will be analyzed by an 
FmHA or its successor agency under Public 
Law 103–354 State Loan Review Board before 
execution of Form FmHA or its successor 
agency under Public Law 103–354 449–14. 
When analyzing the B&I loan request, the 
State Loan Review Board will specifically 
address the issue of the guarantee percent-
age to be approved. Consideration of reduc-
ing the maximum guarantee to less than 90 
percent is appropriate when the loan has suf-
ficient strength to warrant further participa-
tion by the private sector or refinancing of 
existing lender debts to the borrower is in-
volved. Ordinarily, B&I loan guarantees 
should be structured so that the lender bears 
a significant portion of the risk of loss from 
a default. ‘‘Significant’’ means equal to or 
greater than 20 percent of the loss stemming 
from default. All review board meetings will 
be fully documented, including the review 
and decision concerning the guarantee per-
centage, and will be signed by those FmHA 
or its successor agency under Public Law 
103–354 employees serving on the board. A 
copy of such documentation will be retained 
in the loan file. 

1. Generally, the review board consists of 
the State Director as Chairperson, Commu-
nity and Business Program Chief or the Busi-
ness and Industry Chief (Loan Specialist) 
and either the Community Programs Chief, 
Rural Housing Chief, or Farmer Programs 
Chief, as appropriate. 

2. The State Director may wish to contact 
non-FmHA or its successor agency under 
Public Law 103–354 sources for expertise, 
such as banker or other lenders, industrial 
development specialists from state commis-
sions, academicians, certified public ac-
countants, tax attorneys, successful business 
and professional lenders, management con-
sultants and officials from other Federal 
agencies. Outside resource consultants may 
be reimbursed only for their travel costs 
(transportation and subsistence). (See FmHA 
or its successor agency under Public Law 
103–354 Instruction 2036–A which is available 
in any FmHA or its successor agency under 
Public Law 103–354 Office). 

3. The Rural Housing Loan Chief will be a 
member of the FmHA or its successor agency 
under Public Law 103–354 State Loan Review 
Board if a site development loan (see 
§ 1980.411(a)(7) of this subpart) is being con-
sidered. The Community and Business Pro-
grams Chief (Loan Specialist) will be a mem-
ber if a loan for facilities of the type fi-
nanced under the provisions of Subpart A of 
Part 1942 of this chapter is being considered. 
The Farmer Programs Chief will be a mem-
ber of the board if a project, the success of 
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which is dependent on the production of agri-
cultural products, is being considered. If the 
proposed project covers more than one pro-
gram area, all the chiefs for those programs 
involved will be members of the board. If the 
approval of an application for a B&I loan 
may result in benefiting or hindering other 
FmHA or its successor agency under Public 
Law 103–354 programs, the review board will 
determine whether the making of such loan 
or guarantee is likely to result in embarrass-
ment for FmHA or its successor agency 
under Public Law 103–354 as a result of a pos-
sible conflict of interest whereby other par-
ties may accuse the agency of giving loan 
preference to housing borrowers (in the case 
of site development) or producers (in the 
case of agricultural processing plants) or 
other FmHA or its successor agency under 
Public Law 103–354 programs. 

4. The State Director may request the 
County Supervisor and/or District Director 
to attend the review board meeting whenever 
it is determined they may have special 
knowledge of the proposed loan which may 
affect the board’s decision. 

5. Prior to submission of a B&I guaranteed 
loan(s) request to the National Office for 
loan processing review and prior to loan ap-
proval, the appropriate loan processing offi-
cial must visit the project site and discuss 
the loan proposal with the lender and bor-
rower. In the event there are multiple 
project sites the official should visit a rep-
resentative sample of project sites to develop 
deeper understanding of the project oper-
ation. For businesses without a developed 
project site a visit is not necessary; however, 
a visit with the lender and borrower is still 
required. The findings of the visit should be 
documented in the loan docket submitted to 
the National Office. 

6. The State Director will prepare an origi-
nal and two copies of Form FmHA or its suc-
cessor agency under Public Law 103–354 1940– 
3 for each loan to be obligated. Also, for each 
initial loan, Form FmHA or its successor 
agency under Public Law 103–354 1980–50, 
‘‘Add, Delete, or Change Guaranteed Loan 
Borrower Information,’’ will be prepared. 
The State Director will sign the original and 
one copy and conform the second copy. Form 
FmHA or its successor agency under Public 
Law 103–354 1940–3 will not be mailed to the 
Finance Office. Notice of approval to lender 
will be accomplished by providing or sending 
the lender the signed copy of Form FmHA or 
its successor agency under Public Law 103– 
354 1940–3 and Form FmHA or its successor 
agency under Public Law 103–354 449–14 on 
the obligation date, unless the Adminis-
trator has given prior authorization to the 
Finance Office to obligate before the 6-day 
reservation period and directs the State Di-
rector to forward Form FmHA or its suc-
cessor agency under Public Law 103–354 1940– 
3 to the lender in advance of issuance of 

Form FmHA or its successor agency under 
Public Law 103–354 449–14. The State Director 
or designee will record the actual date of 
lender notification on the original of the 
Form FmHA or its successor agency under 
Public Law 103–354 1940–3 and retain the 
original of the form as a permanent part of 
the FmHA or its successor agency under 
Public Law 103–354 case file. The State Direc-
tor may retain the remaining conformed 
copy of Form FmHA or its successor agency 
under Public Law 103–354 1940–3. The State 
Director or designee will use the State Office 
terminal to request reservation/obligation of 
funds. Use of the telephone for the reserva-
tion/obligation of funds is restricted to those 
instances when the State Office terminal is 
inoperative. Form FmHA or its successor 
agency under Public Law 103–354 1980–50 will 
be prepared and distributed for initial loans 
only. 

a. Immediately after contacting the Fi-
nance Office, the requesting official will fur-
nish the requesting office’s security identi-
fication code. Failure to furnish the security 
code will result in rejection of the request 
for reservation of authority. After the secu-
rity code is furnished, all pertinent informa-
tion contained on Form FmHA or its suc-
cessor agency under Public Law 103–354 1940– 
3 will be furnished to the Finance Office. 
Upon receipt of the telephone request for res-
ervation of authority, the Finance Office 
will record all information necessary to 
process the request for reservation in addi-
tion to the date and time of the request. 

b. The individual making the telephone re-
quest will record the date and time of the 
telephone request and place his/her signature 
in section 35 of Form FmHA or its successor 
agency under Public Law 103–354 1940–3. 

c. The Finance Office will terminally proc-
ess telephone reservation requests. Those re-
quests for reservation received before 2:30 
p.m. Central Time, to the extent possible, 
will be processed on the date received; how-
ever, there may be instances in which the 
reservation will be processed on the next 
working day. 

d. Each working day the Finance Office 
will notify the State Office by telephone of 
all projects for which authority was reserved 
during the previous night’s processing cycle 
and the date of obligation. If authority can-
not be reserved for a project, the Finance Of-
fice will notify the State Office that author-
ity is not available within the State alloca-
tion. The obligation date will be 6 working 
days from the date of the request for reserva-
tion of authority which is being processed in 
the Finance Office. The Finance Office will 
mail to the State Director Form FmHA or 
its successor agency under Public Law 103– 
354 440–57, ‘‘Acknowledgment of Obligated 
Funds/Check Request,’’ prepared in dupli-
cate, confirming the reservation of authority 
with the obligation date inserted as required 
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by item No. 9 on the FMI for Form FmHA or 
its successor agency under Public Law 103– 
354 440–57. Immediately after notification by 
telephone of the reservation of authority, 
the State Director will call the Legislative 
Affairs and Public Information staff in the 
National Office as required by FmHA or its 
successor agency under Public Law 103–354 
Instruction 2015–C (available in any FmHA 
or its successor agency under Public Law 
103–354 office). 

e. See FmHA or its successor agency under 
Public Law 103–354 Instruction 2015–C (avail-
able in any FmHA or its successor agency 
under Public Law 103–354 office) for notifica-
tion procedures. 

7. State Director notifies the lender and 
borrower if he/she will not issue the Form 
FmHA or its successor agency under Public 
Law 103–354 449–14. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
45258, Nov. 9, 1988; 56 FR 8271, Feb. 28, 1991] 

§ 1980.453 Review of requirements. 
(a) Immediately after reviewing the 

conditions and requirements in Form 
FmHA or its successor agency under 
Public Law 103–354 449–14 the lender 
and applicant should complete and sign 
the ‘‘Acceptance of Conditions,’’ and 
return a copy to the FmHA or its suc-
cessor agency under Public Law 103–354 
State Director. If certain conditions 
cannot be met, the lender and borrower 
may propose alternate conditions to 
FmHA or its successor agency under 
Public Law 103–354. 

(b) If the lender indicates in the ‘‘Ac-
ceptance of Conditions’’ that it desires 
to obtain a Loan Note Guarantee and 
subsequently decides at any time after 
receiving a conditional commitment 
that it no longer wants a Loan Note 
Guarantee, the lender will immediately 
advise the FmHA or its successor agen-
cy under Public Law 103–354 State Di-
rector. 

Administrative 

A. The State Director will negotiate with 
the lender and proposed borrower any 
changes made to the initially issued or pro-
posed Form FmHA or its successor agency 
under Public Law 103–354 449–14. For loans re-
quiring National Office concurrence, a copy 
of Form FmHA or its successor agency under 
Public Law 103–354 449–14 and any amend-
ments thereto will be included when the loan 
file is submitted to the National Office for 
review. When the National Office rec-
ommends modifications or additions to Form 
FmHA or its successor agency under Public 
Law 103–354 449–14, the State Director will 

further negotiate these recommendations 
with the lender and proposed borrower. If, as 
a result of these further negotiations, the 
lender, proposed borrower or State Director 
presents alternate conditions which would 
result in a change in the scope of the pro-
posed project and if the loan exceeds the 
State Director’s loan approval authority, the 
State Director will submit these conditions 
by memorandum to the National Office for 
consideration with a copy of the revised 
Form FmHA or its successor agency under 
Public Law 103–354 449–14 and any amend-
ments thereto. If the loan is within the State 
Director’s loan approval authority, the State 
Director may approve such changes. 

B. On loan applications within the State 
Director’s loan approval authority, the State 
Director will submit to the National Office, 
Business and Industry Division, within 30 
days after the Form FmHA or its successor 
agency under Public Law 103–354 449–14 has 
been accepted: 

1. A copy of Form FmHA or its successor 
agency under Public Law 103–354 449–29. 

2. A copy of Form FmHA or its successor 
agency under Public Law 103–354 449–14 is ac-
cepted by the lender and borrower. 

2. A copy of FmHA or its successor agency 
under Public Law 103–354 State Loan Review 
Board Minutes. 

4. Notification of required financial and 
other reports, their frequency, due dates and 
fiscal year-end. 

5. A copy of the proposed loan agreement 
between the lender and the borrower. 

6. When debt refinancing is involved, a 
copy of the justification for the refinancing. 

7. The cover memorandum should indicate 
whether the Form FmHA or its successor 
agency under Public Law 103–354 449–34 has 
been issued. If the Loan Note Guarantee has 
been issued, enclose a copy of the Lender 
Certification required by § 1980.60(a) of Sub-
part A of this part, and, if not, a proposed 
date for issuance of the Form FmHA or its 
successor agency under Public Law 103–354 
449–34. 

[52 FR 6501, Mar. 4, 1987, as amended at 54 FR 
28022, July 5, 1989; 57 FR 4359, Feb. 5, 1992] 

§ 1980.454 Conditions precedent to 
issuance of the Loan Note Guar-
antee. 

In addition to compliance with the 
requirements of § 1980.60 of subpart A of 
this subpart, compliance with the fol-
lowing provisions are required prior to 
issuance of the Loan Note Guarantee. 

(a) Transfer of lenders. The FmHA or 
its successor agency under Public Law 
103–354 State Director may approve a 
substitution of a new eligible lender in 
place of a former lender who holds an 
outstanding Conditional Commitment 
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for Guarantee (where the Loan Note 
Guarantee has not yet been issued and 
the loan is within the State Director’s 
loan approval authority) provided 
there are no changes in the borrower’s 
ownership or control, loan purposes, 
scope of project and loan conditions in 
the Form FmHA or its successor agen-
cy under Public Law 103–354 449–14 and 
the loan agreement remains the same. 
To effect such a substitution, the 
former lender will provide FmHA or its 
successor agency under Public Law 103– 
354 with a letter stating the reasons it 
no longer desires to be a lender for the 
project. For loans in excess of the 
State Director’s loan approval author-
ity, National Office concurrence is re-
quired. The State Director will submit 
a recommendation concerning the 
transfer of lenders along with the lend-
er’s letter stating the reasons it no 
longer desires to be a lender for the 
project. The substituted lender will 
execute a new Part ‘‘B’’ of Form FmHA 
or its successor agency under Public 
Law 103–354 449–1. If approved by FmHA 
or its successor agency under Public 
Law 103–354, the State Director will 
issue a letter or amendment to the 
original Form FmHA or its successor 
agency under Public Law 103–354 449–14 
reflecting the new lender and the new 
lender will acknowledge acceptance of 
the letter or amendment in writing. 

(b) Substitution of borrowers. FmHA or 
its successor agency under Public Law 
103–354 will not issue a Loan Note 
Guarantee to the lender who is in re-
ceipt of a Form FmHA or its successor 
agency under Public Law 103–354 449–14 
with an obligation in a previous fiscal 
year if the originally approved bor-
rower (including changes in legal enti-
ty) or owners are changed. The only ex-
ception to this provision prohibiting a 
change in the legal entity’s form of 
ownership is when the originally ap-
proved borrower or owner is replaced 
with substantially the same individ-
uals with substantially the same inter-
ests, as originally approved and identi-
fied in the Form FmHA or its successor 
agency under Public Law 103–354 449–1, 
item 15. All requests for exceptions 
must be approved by the FmHA or its 
successor agency under Public Law 103– 
354 National Office. 

(c) Changes in terms and conditions in 
Form FmHA or its successor agency under 
Public Law 103–354 449–14. It is the in-
tent of FmHA or its successor agency 
under Public Law 103–354 that once the 
Form FmHA or its successor agency 
under Public Law 103–354 449–14 is 
issued and accepted by the lender, the 
commitment is not to be modified as to 
the scope of the project, overall facil-
ity concept, project purpose, use of pro-
ceeds or terms and conditions. Should 
changes be requested by the lender, the 
State Director will negotiate with the 
lender and proposed borrower any pro-
posed changes to the originally accept-
ed Form FmHA or its successor agency 
under Public Law 103–354 449–14. If, as a 
result of these negotiations, the lender, 
proposed borrower or State Director 
presents alternate conditions which 
would result in a change in the scope of 
the project, and if the loan exceeds the 
State Director’s loan approval author-
ity, the State Director will submit 
these changes in the conditions by 
memorandum to the National Office 
for consideration with a copy of the re-
vised Form FmHA or its successor 
agency under Public Law 103–354 449–14 
and any amendments thereto. Changes 
to the conditional commitment may be 
approved by the State Director for 
loans within their loan approval au-
thority. 

(d) Additional requirements for B&I 
guaranteed loans. All B&I borrowers 
and lenders, as applicable, must com-
ply with Appendix D, paragraphs (I) (A) 
and (B); (II)(A) through (II)(A)(2)(g)(1); 
(II) (B) and (C); (III) (A), (B), (C), (D), 
and (E). 

(e) Preguarantee review. Coincident 
with, or immediately after loan clos-
ing, the lender will contact FmHA or 
its successor agency under Public Law 
103–354 and provide those documents 
and certifications required in §§ 1980.60 
and 1980.61 of subpart A of this part. 
Only when the FmHA or its successor 
agency under Public Law 103–354 B&I or 
C&BP Chief or Loan Specialist, as re-
quired in paragraph B. (Administra-
tive) of this section, is satisfied that 
all conditions for the guarantee have 
been met will the Loan Note Guarantee 
be executed. 

(f) Loan closing. When loan closing 
plans are established, the lender will 
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notify FmHA or its successor agency 
under Public Law 103–354. 

(g) Closing of working capital loans. 
The State Director will not issue a 
Loan Guarantee for a working capital 
loan prior to the completion of all pro-
posed construction for the project. 
Working capital loan funds will not be 
used to pay short-term notes. 

Administrative 

A. The State Director reviews: 1. [Reserved] 
2. Plans for inspections made on construc-

tion projects. These should be coordinated 
with the lender and borrower. Form FmHA 
or its successor agency under Public Law 
103–354 424–12, ‘‘Inspection Reports,’’ may be 
used by the State Engineer or Architect who 
will make an inspection of the projects 
which involve substantial construction. The 
inspection shall be completed prior to the 
issuance of the Loan Note Guarantee to as-
sure all construction is complete. The State 
Loan Specialist or Chief may also partici-
pate in the inspections. 

3. Cost overruns, if any, and how they will 
be met. State Directors may approve cost 
overruns for projects in any amount or per-
centage within their loan approval authority 
not to exceed 10 percent in loan amounts be-
tween $1 million and $10 million. 

4. Basic credit requirements of all loans. 
B. In all cases, the Program Chief or the 

B&I Loan Specialist will conduct a 
preguarantee review before issuance of the 
Loan Note Guarantee to assure that all re-
quirements of the application, Conditional 
Commitment for Guarantee and Loan Agree-
ment have been met including the required 
certifications using language specified by 
the regulations, and will provide such 
verification in the loan file, including ar-
rangements for annual audit reports. In the 
conduct of this review, all requirements of 
§ 1980.60(a) of Subpart A of this part will be 
reviewed and special attention should be 
paid to reviewing current financial state-
ments of the borrower to assure that no ad-
verse change has taken place. The District 
Director may participate in the review. 

C. The State Director or any other FmHA 
or its successor agency under Public Law 
103–354 personnel shall not sign any docu-
ments other than those specifically provided 
for in Subparts A or E of this part. No cer-
tificates shall be signed except the ‘‘Certifi-
cate of Incumbency and Signature’’ as set 
forth as Appendix B of this subpart. 

D. Par (a) Transfer of Lender. The State Di-
rector will analyze all requests for sub-
stituted lenders including the servicing ca-
pability, eligibility and experience of the 
new lender before the request is approved. If 
approved, notify the Finance Office of the 
change using Form FmHA or its successor 

agency under Public Law 103–354 1980–42, Do 
not deobligate and reobligate the loan if the 
Form FmHA or its successor agency under 
Public Law 103–354 449–14 was issued in a pre-
vious fiscal year. 

E. Par (b) Substitution of borrowers. The 
State Director will review any request for 
exceptions to substitution of borrowers and 
forward such requests with a memorandum 
of facts and recommendations to the Na-
tional Office for a decision. The National Of-
fice will not approve any request where the 
legal entity is changed, such as from a cor-
poration to a partnership, etc., or if the own-
ership changes more than 20 percent. 

F. Par (c) Changes in terms and conditions in 
Form FmHA or its successor agency under Pub-
lic Law 103–354 449–14. The State Director will 
review any request for changes to Form 
FmHA or its successor agency under Public 
Law 103–354 449–14. Only those changes which 
do not materially affect the project, its ca-
pacity, employment, original projections or 
credit factors may be approved. Changes in 
legal entities or where tax considerations are 
the reason for change will not be approved 
when modifying any loan guarantee or condi-
tions of guarantee. State Directors may ap-
prove these changes in terms and conditions 
if the loan is within the State Director’s 
loan approval authority and the change will 
not result in a major change in the scope of 
the project. Changes in terms and conditions 
for loans in excess of the State Director’s 
loan approval authority, must be submitted 
to the National Office with a memorandum 
of facts and recommendations for review and 
concurrence. 

In order to identify the number and types 
of action taken, the following procedures are 
to be followed when requests of this type are 
approved by FmHA or its successor agency 
under Public Law 103–354. 

1. Start with the number 1 when the first 
modification is approved and enter this num-
ber in the upper right hand corner of the 
Letter of Concurrence and on the related 
‘‘Modification or Administration Action’’ 
sheet. 

2. Next to the modified wording on the 
work copy of the Conditional Commitment 
for Guarantee and the Term Loan Agreement 
or any form which has been modified, pencil 
in a short cross reference to the modification 
and identify the number given it. 

3. File the copies of the ‘‘Modification or 
Administrative Action’’ sheet and related 
Letters of Concurrence numerically in the 
docket directly on top of the affected origi-
nal documents of conditions. 
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4. This order of recordkeeping should in-
clude any requests which were declined by 
the National Office. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
26413, July 12, 1988; 57 FR 4359, Feb. 5, 1992; 61 
FR 18495, Apr. 26, 1996] 

§§ 1980.455–1980.468 [Reserved] 

§ 1980.469 Loan servicing. 
The lender is responsible for loan 

servicing and for notifying the FmHA 
or its successor agency under Public 
Law 103–354 of any violations in the 
Lender’s Loan Agreement. (See Para-
graph X of Form FmHA or its suc-
cessor agency under Public Law 103–354 
449–35). 

(a) All B&I guaranteed loans in the 
lender’s portfolio will be classified by 
the lender as soon as it is notified by 
the State Office to do so and again 
whenever there is a change in the loan 
which would impact on the original 
classification. The State Director will 
notify the lender of this requirement 
for all existing loan guarantees, when 
new Loan Note Guarantees are issued 
to a lender and/or when the State Of-
fice becomes aware of a condition that 
would affect the classification and jus-
tification of the classification will be 
sent to the State Office. The loans will 
be classified according to the following 
criteria: 

(1) Substandard Classifications. Those 
loans which are inadequately protected 
by the current sound worth and paying 
capacity of the obligor or of the collat-
eral pledged, if any. Loans in this cat-
egory must have a well defined weak-
ness or weaknesses that jeopardize the 
payment in full of the debt. If the defi-
ciencies are not corrected, there is a 
distinct possibility that the lender and 
FmHA or its successor agency under 
Public Law 103–354 will sustain some 
loss. 

(2) Doubtful Classification. Those loans 
which have all the weaknesses inherent 
in those classified Substandard with 
the added characteristics that the 
weaknesses make collection or liquida-
tion in full, based on currently known 
facts, conditions and values, highly 
questionable and improbable. 

(3) Loss Classifications. Those loans 
which are considered uncollectible and 
of such little value that their continu-
ance as bankable loans is not war-

ranted. Even though partial recovery 
may be effected in the future, it is not 
practical or desirable to defer writing 
off these basically worthless loans. 

(b) There is a close relationship be-
tween classifications; and no classifica-
tions category should be viewed as 
more important than the other. The 
uncollectibility aspect of Doubtful and 
Loss classifications are of obvious im-
portance; however, the function of the 
Substandard classification is to indi-
cate those loans that are unduly risky 
which may result in future claims 
against the B&I guarantee. 

(c) Substandard, Doubtful and Loss 
are adverse classifications. There are 
other classifications for loans which 
are not adversely classified but which 
require the attention and followup of 
the lenders and FmHA or its successor 
agency under Public Law 103–354. These 
classifications are: 

(1) Special Mention Classification. 
Those loans which do not presently ex-
pose the lender and FmHA or its suc-
cessor agency under Public Law 103–354 
to a sufficient degree of risk to warrant 
a Substandard classification but do 
possess credit deficiencies deserving 
the lender’s close attention. Failure to 
correct these deficiencies could result 
in greater credit risk in the future. 
This classification would include loans 
that the lender is unable to supervise 
properly because of a lack of expertise, 
an inadequate loan agreement, the con-
dition of or lack of control over the 
collateral, failure to obtain proper doc-
umentation or any other deviations 
from prudent lending practices. Ad-
verse trends in the borrower’s oper-
ation or an imbalanced position in the 
balance sheet which has not reached a 
point that jeopardizes the repayment 
of the loan should be assigned to this 
designation. Loans in which actual, not 
potential, weaknesses are evident and 
significant should be considered for a 
Substandard classification. 

(2) Seasoned Loan Classification. A 
loan which: (i) Has a remaining prin-
cipal guaranteed loan balance of two 
thirds or less of the original aggregate 
of all existing B&I guaranteed loans 
made to that business. 

(ii) Is in compliance with all loan 
conditions and B&I regulations. 
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(iii) Has been current on the B&I 
guaranteed loan(s) payments for 24 
consecutive months. 

(iv) Is secured by collateral which is 
determined to be adequate to ensure 
there will be no loss on the guaranteed 
loan. 

(3) Current Non-problem Classifica-
tion—Those loans that are current and 
are in compliance with all loan condi-
tions and B&I regulations but do not 
meet all the criteria for a Seasoned 
Loan classification. All loans not clas-
sified as Seasoned or Current Non-prob-
lem will be reported on the quarterly 
status report with documentation of 
the details of the reason(s) for the as-
signed classification. 

Administrative 

Refer to Appendix G of this subpart (avail-
able in any FmHA or its successor agency 
under Public Law 103–354 Office) for advice 
on how to interact with the lender on liq-
uidations and property management. 

A. While the lender has the primary re-
sponsibility for loan servicing and protecting 
the collateral, the State Director is respon-
sible for seeing that servicing as required by 
the Lender’s Agreement and regulation is 
properly accomplished. Loan servicing is in-
tended to be a preventive rather than a cura-
tive action. Prompt followup on delinquent 
accounts and early recognition of potential 
problems and pursuing a solution to them 
are keys to resolving many problem loan 
cases. 

B. Paragraph II of the Lender’s Agreement. 1. 
The Loan Note Guarantee is unenforceable 
by the lender to the extent any loss is occa-
sioned by violation of usury laws, use of loan 
funds for unauthorized purposes, negligent 
servicing, or failure to obtain the required 
security regardless of the time at which 
FmHA or its successor agency under Public 
Law 103–354 acquires knowledge of the fore-
going. As used herein, the phrase ‘‘use of 
loan funds for unauthorized purposes’’ refers 
to the situation in which the lender in fact 
agrees with the borrower that loan funds are 
to be so used and the phrase ‘‘unauthorized 
purposes’’ means any purpose not listed by 
the Lender in the completed application as 
approved by FmHA or its successor agency 
under Public Law 103–354. 

2. With respect to the negligent servicing 
and use of loan funds for unauthorized pur-
poses, the Loan Note Guarantee is unen-
forceable by the lender to the extent any loss 
is occasioned by negligent servicing and use 
of loan funds for unauthorized purposes re-
gardless of the time FmHA or its successor 
agency under Public Law 103–354 acquires 
knowledge of the negligent servicing or use 

of loan funds for unauthorized purposes by 
the lender. Only the amount of the loss 
caused by negligent servicing or use of loan 
funds for unauthorized purposes can be with-
held from the final loss claim submitted by 
the lender. The dollar amount withheld from 
the final loss claim must be ascertainable. In 
order to determine the final loss amount, the 
guaranteed loan collateral and any collat-
eral of the guarantor(s) must be liquidated 
and settled or a settlement with the guar-
antor(s) reached. In the event there is reason 
to suspect the lender of negligent servicing 
or use of loan funds for unauthorized pur-
poses during the life of the loan, the lender 
should be notified in writing that (a) the acts 
of negligent servicing and/or use of loan 
funds for unauthorized purposes will cause 
the guarantee to be unenforceable by the 
lender to the extent these acts cause a loss; 
(b) any decision not to honor any part of the 
guarantee is not possible until the loan has 
been liquidated and a loss established; (c) if 
any loss occurs FmHA or its successor agen-
cy under Public Law 103–354 will consider 
whether negligent acts of the lender caused a 
loss after the liquidation is complete; and (d) 
at the time FmHA or its successor agency 
under Public Law 103–354 determines a loss 
has occurred as the result of negligent serv-
icing the lender may appeal any adverse de-
cision. 

3. When facts or circumstances indicate 
that criminal violations may have been com-
mitted by an applicant, a borrower, or third 
party purchaser, the State Director will 
refer the case to the appropriate Regional In-
spector General for Investigations, Office of 
Inspector General (OIG), USDA, in accord-
ance with FmHA or its successor agency 
under Public Law 103–354 Instruction 2012–B 
(available in any FmHA or its successor 
agency under Public Law 103–354 office) for 
criminal investigation. Any questions as to 
whether a matter should be referred will be 
resolved through consultation with OIG for 
Investigations and the State Director and 
confirmed in writing. In order to assure pro-
tection of the financial and other interest of 
the government, a duplicate of the notifica-
tion will be sent to the Office of General 
Counsel (OGC). After OIG has accepted any 
matter for investigation, FmHA or its suc-
cessor agency under Public Law 103–354 staff 
must coordinate with OIG in advance regard-
ing routine servicing actions on existing 
loans. A borrower or lender can be sued even 
though criminal fraud is present. If FmHA or 
its successor agency under Public Law 103– 
354 has good reason to believe that, for exam-
ple, a borrower or a lender made a false 
statement to obtain a loan or guarantee, or 
a lender submitted a loss claim to FmHA or 
its successor agency under Public Law 103– 
354 which was false or fraudulent, it should 
promptly call the matter to the attention of 
OGC—even if no payment of the loss claim 
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has occurred yet. (This would include those 
situations in which a borrower lied to the 
lender in order to get the loan, the lender be-
lieved the borrower and made the loan— 
which was guaranteed by FmHA or its suc-
cessor agency under Public Law 103–354—and 
then the lender presented a loss claim to 
FmHA or its successor agency under Public 
Law 103–354 for payment after the borrower 
defaulted on the loan.) Sometimes it might 
be necessary to ask OIG to do an investiga-
tion to establish all the aspects of the fraud. 
If at all possible, this should then be done 
prior to referral to OGC. 

4. There are two methods the Government 
could use to seek relief for the fraud. One of 
the ways the Government could seek redress 
for the fraud is to sue under the False Claims 
Act (31 U.S.C. sections 3729–3731). If fraud is 
proven to have occurred, the False Claims 
Act provides for the recovery of double dam-
ages and a $2,000 penalty (and the costs of 
one civil suit) for each act involving, for ex-
ample: (a) Knowingly submitting to a Gov-
ernment employee of false or fraudulent 
claim for payment or approval, (b) know-
ingly making or using a false record or state-
ment to get a false or fraudulent claim paid 
or approved, or (c) conspiring to defraud the 
United States by getting a false or fraudu-
lent claim allowed or paid. Suit under the 
False Claims Act must be filed within six 
years from the date of the commission of the 
act (e.g., presentation of the claim to FmHA 
or its successor agency under Public Law 
103–354 for payment). The double damage fea-
ture ought to be a good incentive to convince 
OIG to undertake necessary investigations 
to help establish the fraud. 

5. In order to decide whether to file suit, 
the Department of Justice will need to know 
such things as: What was the amount of the 
loan or the loss paid to the lender or holder? 
How much did the scheme cost the Govern-
ment? What is the difference in money be-
tween what the Government paid out and 
what it should have paid out? Does the bor-
rower or lender have enough assets to make 
it worth suing? If FmHA or its successor 
agency under Public Law 103–354 can answer 
these questions before referral to OGC—ei-
ther on its own or by using OIG—than OGC 
can refer the matter that much more quickly 
to the Justice Department. 

6. There is also a way to bring suit for civil 
fraud by alleging that ‘‘common law’’ fraud 
occurred. This would just involve proving 
that a borrower or a lender falsely rep-
resented by their words or actions, a matter 
of fact either by alleging something in a 
false or misleading manner or by concealing 
something that should have been disclosed; 
and that FmHA or its successor agency 
under Public Law 103–354 was deceived by 
this conduct, and relied on it to its det-
riment. Under ‘‘common law’’ fraud, only 
single damages could be recovered, and there 

would be no $2,000 penalty assessed. The ac-
tion would generally have to be brought 
within three years from the date of the dis-
covery of the fraud. 

7. Neither the False Claims Act nor the 
right to bring a ‘‘common law’’ action for 
fraud precludes the Government from just 
suing to recover the money wrongfully or 
mistakenly paid by its employees. If the Jus-
tice Department decides not to pursue a civil 
frauds claim under the False Claims Act or 
‘‘common law,’’ it will return the matter to 
OGC. Depending on what stage the pro-
ceedings were in when the matter was first 
referred, FmHA or its successor agency 
under Public Law 103–354 could then con-
tinue to negotiate with the lender or OGC 
could re-refer the case to Justice for any 
contract-based actions, including fraud or 
misrepresentation based on the terms of the 
guarantee. 

C. The State Director will assure that: 1. [Re-
served] 

2. A timetable for routine site, borrower 
and lender visitations by FmHA or its suc-
cessor agency under Public Law 103–354 per-
sonnel is established before the Loan Note 
Guarantee is issued. As a guide, visits to 
newly established borrowers with the lender 
represented should be scheduled monthly. 
Visits to established, nonproblem borrowers 
must be made at least annually except for 
seasoned loans which will be visited at least 
bi-annually. Special attention problem ac-
counts should be visited as frequently as the 
need demands. If possible, these visitations 
should be coordinated with the lender’s vis-
its. 

3. During or in preparation for field visits, 
the following functions are to be performed: 

(a) Current financial information is ob-
tained in advance and analyzed for trends. 

(b) Any issues revealed or problems not re-
solved from the last visitation are included 
in the agenda. 

(c) Collateral is observed and its condition, 
maintenance, protection and utilization by 
the borrower appears to be satisfactory. 

(d) A report of the visit is made on Form 
FmHA or its successor agency under Public 
Law 103–354 449–39, ‘‘Field Visit Review 
(Business and Industrial Loans),’’ or other-
wise documented and included in the loan 
file. The report should include an opinion of 
the borrower’s status based upon observa-
tions made during the visit. 

(e) Any instructions or directions to the 
lender should be confirmed by letter. 

4. The Program Chief or Loan Specialist 
will conduct an annual meeting with each 
lender or its agent with whom a Loan Note 
Guarantee(s) or Contract of Guarantee(s) is 
outstanding. This cannot be redelegated. 
These meetings may be scheduled at the 
time FmHA or its successor agency under 
Public Law 103–354 makes periodic field in-
spections to the borrower’s place of business. 
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At the meeting, a review will be made of the 
lender’s performance in loan servicing, in-
cluding enforcement of conditions and cov-
enants in the loan agreements. The observa-
tions and results of the meeting will be docu-
mented. Form FmHA or its successor agency 
under Public Law 103–354 449–39 may be used 
for this purpose. Servicing exceptions on the 
part of the lender which are noted by FmHA 
or its successor agency under Public Law 
103–354 will be confirmed by letter to the 
lender. 

5. The lender performs an adequate anal-
ysis of borrower financial statements for 
FmHA or its successor agency under Public 
Law 103–354. FmHA or its successor agency 
under Public Law 103–354 in turn will evalu-
ate the lender’s analysis and follow up with 
the lender on servicing action(s) required or 
negative observations not detected through 
the lender’s analysis. The financial state-
ment analysis of the lender, the financial 
statement and a memorandum reflecting 
FmHA or its successor agency under Public 
Law 103–354’s analysis, including a compari-
son to previous and projected performance of 
the borrower, will be forwarded to the Na-
tional Office, Attention: Business and Indus-
try Division, only for the following loans: 

(a) All loans within the first year of loan 
closing. 

(b) Loans over one year old as determined 
by the State Director or a National Office as-
signed loan reviewer who is participating in 
a field review. In event of a disagreement be-
tween the State Director and an assigned 
loan reviewer as to which loans should be in-
cluded, the assigned loan reviewer’s decision 
will take precedence. 

(c) All problem and delinquent loans. 
(d) Loans that the State Director would 

like reviewed by the National Office. 
6. Meetings are arranged between the lend-

er, borrower and FmHA or its successor 
agency under Public Law 103–354 to resolve 
any problems of late payment, etc. 

D. State Director authorities. 1. The State 
Director may delegate authority for the con-
duct of all functions listed in § 1980.469 Ad-
ministrative B., except item C. 4. in Admin-
istrative B. 

2. The State Director may approve B&I 
guaranteed loan servicing actions as author-
ized in separate written approval authorities 
issued in accordance with Subpart A of Part 
1901 of this chapter. 

3. Servicing actions on loans which exceed 
the State Director’s loan approval authority 
are to be referred together with the State Di-
rector’s recommendations to the Director, 
Business and Industry Division, for prior re-
view and concurrence. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
40403, Oct. 17, 1988; 60 FR 26350, May 17, 1995; 
61 FR 18495, Apr. 26, 1996] 

§ 1980.470 Defaults by borrower. 
[See § 1980.63 of Subpart A, of this 

part.] 

Administrative 

Refer to Appendix G of FmHA or its suc-
cessor agency under Public Law 103–354 In-
struction 1980–E (available in any FmHA or 
its successor agency under Public Law 103– 
354 Office) for advice on how to interact with 
the lender on liquidations and property man-
agement. 

A. In case of any monetary or significant 
non-monetary default under the loan agree-
ment, the lender is responsible for arranging 
a meeting with the State Director, or its des-
ignee, and borrower to resolve the problem. 
A memorandum of the meeting, individuals 
who attend, a summary of the problem and 
proposed solution will be prepared by the 
FmHA or its successor agency under Public 
Law 103–354 representative and retained in 
the loan file. When the State Director re-
ceives a notice of default on a loan, he/she 
will immediately notify the National Office 
in writing of the details and will subse-
quently report the problem loan to the Na-
tional Office on the quarterly status report. 
The State Director will notify the lender and 
borrower of any decision reached by FmHA 
or its successor agency under Public Law 
103–354. 

B. In considering servicing options, some 
of which are identified in paragraph X. A of 
Form FmHA or its successor agency under 
Public Law 103–354 449–35, the prospects for 
providing a permanent cure without ad-
versely affecting the risks of the FmHA or 
its successor agency under Public Law 103– 
354 and the lender must become the para-
mount objective. Within the State Director’s 
authority temporary curative actions such 
as payment deferments, moratoriums on 
payments or collateral subordination, if ap-
proved, must strengthen the loan and be in 
the best interests of the lender and FmHA or 
its successor agency under Public Law 103– 
354. Some of these actions may require con-
currence of the holder(s). A deferral, resched-
uling, reamortization or moratorium is lim-
ited by the period of time authorized by this 
subpart for the purpose for which the loan(s) 
is made or the remaining useful life of the 
collateral securing the loan. For example, if 
the promissory note on a working captial 
loan is scheduled to mature in 2 years the 
loan could be rescheduled for 7 years or the 
remaining life of the collateral whichever is 
the lesser of the two. 

C. Subsequent loan guarantee requests will 
be processed in accordance with provisions of 
§ 1980.473 of this subpart. 

D. If the loan was closed with the multi- 
note option, the lender may need to possess 
all notes to take some servicing actions. In 
these situations when FmHA or its successor 
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agency under Public Law 103–354 is holder of 
some of the notes, the State Director may 
endorse the notes back to the lender after 
the State Director has sought the advice and 
guidance of OGC, provided a proper receipt is 
received from the lender which defines the 
reason for the transfer. Under no cir-
cumstances will FmHA or its successor agen-
cy under Public Law 103–354 endorse the 
original Form FmHA or its successor agency 
under Public Law 103–354 449–34 to the lender. 

E. The State Director’s authority to ap-
prove servicing actions is defined in 
§ 1980.469, Administrative D.2. 

F. Consultant services may be rec-
ommended by the State Director to assist 
FmHA or its successor agency under Public 
Law 103–354 and the lender in determining 
which servicing action is appropriate. Re-
quests for consultant services should be 
made by the State Director and addressed to 
the Administrator, Attn: Business and Indus-
try Division. A full explanation of the loan 
history, an evaluation and scope of the pro-
posed study and the need should be included 
in the request. 

G. When the National Office determines it 
is necessary on individual cases, due to some 
special servicing requirements, it may, at its 
option, assume the servicing responsibility 
on individual cases. 

H. The State Director will report all delin-
quent and problem loans quarterly to the Di-
rector, Business and Industry Division, by 
the 10th day of January, April, July and Oc-
tober. 

I. The State Director will notify the Fi-
nance Office by memorandum of any change 
in payment terms such as reamortizations or 
interest rate adjustments and effective dates 
of any changes resulting from servicing ac-
tions. 

§ 1980.471 Liquidation. 
(See § 1980.64 of subpart A of this 

part.) 
Refer to appendix G of this subpart 

(available in any FmHA or its suc-
cessor agency under Public Law 103–354 
Office) for advice on how to interact 
with the lender on liquidations and 
property management. 

(a) Collateral acquired by the lender 
can only be released after a complete 
review of the proposal. 

(1) There may be instances when the 
lender acquires the collateral of a busi-
ness where the cost of liquidation ex-
ceeds the potential recovery value of 
the collection. Whenever this occurs 
the lender with the concurrence of 
FmHA or its successor agency under 
Public Law 103–354on the collateral in 
lieu of liquidation. 

(2) Sale of acquired collateral to the 
former borrower, former borrower’s 
stockholder(s) or officer(s), the lender 
or lender’s stockholder(s) or officer(s) 
must be based on an arm’s length 
transaction with the concurrence of 
FmHA or its successor agency under 
Public Law 103–354. 

Administrative 

A. The State Director determines which 
FmHA or its successor agency under Public 
Law 103–354 personnel will attend meetings 
with the lender. 

B. Introduction to Paragraph XI and Para-
graph XI B of the Lender’s Agreement. 
FmHA or its successor agency under Public 
Law 103–354 will exercise the option to liq-
uidate only when there is reason to believe 
the lender is not likely to initiate liquida-
tion efforts that will result in maximum re-
covery. When there is reason to believe the 
lender will not initiate efforts that will 
maximize recovery through liquidation, the 
State Director will forward the lender’s liq-
uidation plan, if available with appropriate 
recommendations, along with the State Di-
rector’s exceptions to the lender’s plan, if 
any, to the Director, Business and Industry 
Division, for evaluation and approval or re-
jection of the State Director’s recommenda-
tion regarding liquidation. Only when com-
promise cannot be reached between FmHA or 
its successor agency under Public Law 103– 
354 and the lender on the best means of liq-
uidation will FmHA or its successor agency 
under Public Law 103–354 consider con-
ducting the liquidation. The State Director 
has no authority to exercise the option to 
liquidate without National Office approval. 
When FmHA or its successor agency under 
Public Law 103–354 liquidates, reasonable liq-
uidation expenses will be assessed against 
the proceeds derived from the sale of the col-
lateral. In such instances the State Director 
will send to the Finance Office Form FmHA 
or its successor agency under Public Law 
103–354 1980–45, ‘‘Notice of Liquidation Re-
sponsibility.’’ 

C. State Directors are authorized to ap-
prove lender liquidation plans as authorized 
on separate written approval authorities 
issued in accordance with Subpart A of Part 
1901 of this chapter. Within delegated au-
thorities, the State Director may approve a 
written partial liquidation plan submitted 
by the lender covering collateral that must 
be immediately protected or cared for in 
order to preserve or maintain its value. Ap-
proval of the partial liquidation plan must 
be in the best interest of the government. 
The approved partial liquidation plan is only 
good for those actions necessary to imme-
diately preserve and protect the collateral 
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and must be followed by a complete liquida-
tion plan prepared by the lender in accord-
ance with the requirements of paragraph XII 
A of the Lender’s Agreement. 

D. Paragraph XI D. State Directors are re-
sponsible for review and acceptance of ac-
counting reports as submitted by lenders and 
for submission of such reports to lenders 
when FmHA or its successor agency under 
Public Law 103–354 is conducting liquidation, 
after they have been submitted with the 
State’s recommendations to the Director, 
Business and Industry Division for prior re-
view. 

E. Paragraph XI E 2. State Directors are 
authorized to approve final reports of loss 
from the lender in separate written approval 
authorities issued in accordance with Sub-
part A of Part 1901 of this chapter. The State 
Director will submit to the Finance Office 
for payment any loss claims of the lender on 
Form FmHA or its successor agency under 
Public Law 103–354 499–30, ‘‘Loan Note Guar-
antee Report of Loss.’’ The Finance Office 
forwards loss payment checks to the State 
Director for delivery to lender. When a loss 
claim is involved on a particular loan guar-
antee, ordinarily one ‘‘Estimated Loss Re-
port’’ will be authorized. Only one final ‘‘Re-
port of Loss’’ will be authorized. A final 
Form FmHA or its successor agency under 
Public Law 103–354 449–30 must be filed with 
the Finance Office at the completion of all 
liquidations. Finance Office will use this 
form to close out the account. 

F. Paragraph XI E 3. Final loss payments 
will be made within the 60 days required but 
only after a review by FmHA or its successor 
agency under Public Law 103–354 to assure 
that all collateral for the loan has been prop-
erly accounted for and liquidation expenses 
are reasonable and within approved limits. 
State Directors are responsible to see that 
such reviews are accomplished by the State 
within 30 days and final loss claims in excess 
of the State Director’s approval authority 
are forwarded to be accepted or otherwise re-
solved by the Director, Business and Indus-
try Division within the 60-day period. Any 
estimated loss payments made to the lender 
must be taken into consideration when pay-
ing a final loss on the FmHA or its successor 
agency under Public Law 103–354 guaranteed 
loan. The estimated loss payment must be 
treated as a deduction from the principal 
amount of the loan and interest cannot be 
accrued on the principal amount of the loan 
that is equal to the estimated loss payment. 
Community and Business Program Chiefs 
(C&BP), Business and Industry Chiefs or 
Loan Specialists will conduct such reviews. 
The State Director may request National Of-
fice assistance in the conduct of any review. 
All reviews for final loss claim in excess of 
the State Director’s approval authority (See 
Subpart A of Part 1901 of this Chapter) will 
be submitted to the National Office, Business 

and Industry Division, for concurrence prior 
to the State Director’s approval of the claim. 
Close scrutiny of liquidation proceeds and 
their application in accordance with lien pri-
orities is required. Before final loss pay-
ments are approved and to assist in the re-
quired review, the C&BP Chief, B&I Chief or 
Loan Specialist will prepare a narrative his-
tory of the guarantee transaction which will 
serve as the summary of occurrence which 
led to failure of the borrower and actions 
taken to maximize loan recovery. The origi-
nal of this report will be filed in the loan 
case file. A copy of this report together with 
the review of the final loss claim will be in-
cluded in the material sent to the Director, 
B&I Division, for review prior to approval of 
final loss payments. 

§ 1980.472 Protective advances. 
[See § 1980.65 subpart A of this part.] 

Administrative 

Refer to Appendix G of this subpart (avail-
able in any FmHA or its successor agency 
under Public Law 103–354 Office) for advice 
on how to interact with the lender on liq-
uidations and property management. 

A. Protective advances will not be made in 
lieu of additional loans, in particular, work-
ing capital loans. Protective advances are 
advances made by the lender for the purpose 
of preserving and protecting the collateral 
where the debtor has failed to and will not or 
cannot meet its obligations. Ordinarily, pro-
tective advances are made when liquidation 
is contemplated or in process. A precise rule 
of when a protective advance should be made 
is impossible to state. A common, but by no 
means the only, period when protective ad-
vances might be needed is during liquida-
tion. At this point, the borrower and success 
of the project are no longer of paramount 
importance, but preserving collateral for 
maximum recovery is of vital importance. 
Elements which should always be considered 
include how close the project is to liquida-
tion or default, how much control the bor-
rower will have over the funds, what danger 
is there that collateral may be destroyed and 
whether there will be a good chance of sav-
ing the collateral later if a protective ad-
vance in contemplation of liquidation is 
made immediately. A protective advance 
must be an indebtedness of the borrower. 

B. The State Director must approve, in 
writing, all protective advances on loans 
within his/her loan approval authority which 
exceed a total commulative advance of $500 
to the same borrower. Protective advances 
must be reasonable when associated with the 
value of collateral being preserved. 

C. When considering protective advances, 
sound judgment must be exercised in deter-
mining that the additional funds advanced 
will actually preserve collateral interests 
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and recovery is actually enhanced by making 
the advance. 

§ 1980.473 Additional loans or ad-
vances. 

(Refer to paragraph XIII of Form 
FmHA or its successor agency under 
Public Law 103–354 449–35.) 

Administrative 

Only the State Director shall approve 
within his/her loan approval authority addi-
tional nonguaranteed loans or advances prior 
to or subsequent to the issuance of the Loan 
Note Guarantee. The State Director shall de-
termine that there will be no adverse 
changes in the borrower’s financial situation 
and that such loan or advance is not likely 
to adversely affect the collateral or the guar-
anteed loan. 

§ 1980.474 [Reserved] 

§ 1980.475 Bankruptcy. 
(a) It is the lender’s responsibility to 

protect the guaranteed loan debt and 
all the collateral securing it in bank-
ruptcy proceedings. These responsibil-
ities include but are not limited to the 
following: 

(1) The lender will file a proof of 
claim where necessary and all the nec-
essary papers and pleadings concerning 
the case. 

(2) The lender will attend and where 
necessary participate in meetings of 
the creditors and all court proceedings. 

(3) The lender, whose collateral is 
subject to being used by the trustee in 
bankruptcy, will immediately seek 
adequate protection of the collateral. 

(4) Where appropriate, the lender 
should seek involuntary conversion of 
a pending Chapter 11 case to a liqui-
dating proceeding under Chapter 7 or 
under Section 1123(b) (4) or seek dis-
missal of the proceedings. 

(5) When permitted by the Bank-
ruptcy Code, the lender will request 
modification of any plan of reorganiza-
tion whenever it appears that addi-
tional recoveries are likely. 

(6) FmHA or its successor agency 
under Public Law 103–354 will be kept 
adequately and regularly informed in 
writing of all aspects of the pro-
ceedings. 

(b) In a Chapter 11 reorganization, if 
an independent appraisal of collateral 
is necessary in FmHA or its successor 
agency under Public Law 103–354’s 

opinion, FmHA or its successor agency 
under Public Law 103–354 and the lend-
er will share such appraisal fee equally. 

(c) Expenses on Chapter 11 reorga-
nization, liquidating Chapter 11 or 
Chapter 7 (unless the lender is directly 
handling the liquidation) cases are not 
to be deducted from the collateral pro-
ceeds. 

(d) Estimated loss payments. See para-
graph XVI of Form FmHA or its suc-
cessor agency under Public Law 103–354 
449–35. 

Administrative 

Refer to Appendix G of this subpart (avail-
able in any FmHA or its successor agency 
under Public Law 103–354 office) for advice on 
how to interact with the lender on liquida-
tion and property management. 

A. It is the responsibility of the State Pro-
gram Chief to see that FmHA or its suc-
cessor agency under Public Law 103–354 is 
being fully informed by the lender in all 
bankruptcy cases. 

B. All bankruptcy cases should be reported 
immediately to the National Office by uti-
lizing and completing a problem/delinquent 
status report. The Regional Attorney must 
be informed promptly of the proceedings. 

C. Chapter 11 pertains to a reorganization 
of a business contemplating an ongoing busi-
ness rather than a termination and dissolu-
tion of the business where legal protection is 
afforded to the business as defined under 
Chapter 11 of the Bankruptcy Code. Con-
sequently, expenses incurred by the lender in 
a Chapter 11 reorganization can never be liq-
uidation expenses unless the proceeding be-
comes a Liquidating 11. If the proceeding 
should become a Liquidating 11, reasonable 
and customary liquidation expenses may be 
deducted from proceeds of collateral pro-
vided the lender is doing the actual liquida-
tion of the collateral as provided by the 
Lender’s Agreement. Chapter 7 pertains to a 
liquidation of the borrower’s assets. If and 
when liquidation of the borrower’s assets 
under Chapter 7 is conducted by the bank-
ruptcy trustee, the lender cannot claim ex-
penses. 

D. The State Director may approve the re-
purchase of the unpaid guaranteed portion of 
the loan from the holder(s) to reduce interest 
accruals during Chapter 7 proceedings or 
after a Chapter 11 proceeding becomes a liq-
uidation proceeding. On loans in bankruptcy, 
any loss payment must be halted in accord-
ance with the Lender’s Agreement and carry 
the approval of the State Director. 

E. The State Director must approve in ad-
vance and in writing the lender’s estimated 
liquidation expenses on loans in liquidation 

VerDate Nov<24>2008 09:02 Mar 11, 2009 Jkt 217025 PO 00000 Frm 00305 Fmt 8010 Sfmt 8010 Y:\SGML\217025.XXX 217025dw
as

hi
ng

to
n3

 o
n 

P
R

O
D

1P
C

60
 w

ith
 C

F
R



296 

7 CFR Ch. XVIII (1–1–09 Edition) § 1980.476 

bankruptcy. These expenses must be reason-
able and customary and not in-house ex-
penses of the lender. 

F. The lender is responsible for advising 
FmHA or its successor agency under Public 
Law 103–354 of the completion of the Chapter 
11 reorganization plan; however, the FmHA 
or its successor agency under Public Law 
103–354 servicing office will monitor the lend-
er’s files to ensure timely notification of 
servicing actions. 

G. If an estimated loss claim is paid during 
the operation of the reorganization plan, and 
the borrower repays in full the remaining 
balance of the loan as set forth in the plan 
without an additional loss sustained by the 
lender, a Final Report of Loss is not nec-
essary. The Finance Office will close out the 
estimated loss account as a Final Loss at the 
time notification of payment in full is re-
ceived. 

H. If the bankruptcy court attempts to di-
rect that loss payments will be applied to 
the account other than the unsecured prin-
cipal first and then to unsecured accrued in-
terest, the lender is responsible for notifying 
the FmHA or its successor agency under 
Public Law 103–354 servicing office imme-
diately. The FmHA or its successor agency 
under Public Law 103–354 servicing office will 
then obtain advice from OGC on what ac-
tions FmHA or its successor agency under 
Public Law 103–354 should take. 

I. Protective Advances—Authorized protec-
tive advances may be included with the esti-
mated loss payment associated with the 
Chapter 11 reorganization provided they were 
incurred in connection with liquidation of 
the account prior to the borrower filing 
bankruptcy. 

J. Adequate Protection—The bankruptcy 
court can order protection of the collateral 
while the borrower is in a reorganization 
bankruptcy. The lender whose collateral is 
subject to being used by the trustee in bank-
ruptcy should immediately seek adequate 
protection of the collateral, including peti-
tioning for a super priority. 

[54 FR 1598, Jan. 13, 1989] 

§ 1980.476 Transfer and assumptions. 
(a) All transfers and assumptions will 

be approved in writing by FmHA or its 
successor agency under Public Law 103– 
354. Such transfers and assumptions 
will be to an eligible applicant. 

(b) Transfers and assumptions will be 
considered without regard to § 1980.451 
(d) of this subpart. 

(c) The borrower will submit to 
FmHA or its successor agency under 
Public Law 103–354 Form FmHA or its 
successor agency under Public Law 103– 
354 449–4 for the required character 

evaluation prior to the execution of the 
Assumption Agreement. 

(d) Available transfer and assumption 
options to eligible borrowers include 
the following: 

(1) The total indebtedness may be 
transferred to another borrower on the 
same terms. 

(2) The total indebtedness may be 
transferred to another borrower on dif-
ferent terms not to exceed those terms 
for which an initial loan can be made. 

(3) Less than the total indebtedness 
may be transferred to another bor-
rower on the same terms. 

(4) Less than the total indebtedness 
may be transferred to another bor-
rower on different terms. 

(e) In any transfer and assumption 
case, the transferor, including any 
guarantor(s), may be released from li-
ability by the lender with FmHA or its 
successor agency under Public Law 103– 
354 written concurrence only when the 
value of the collateral being trans-
ferred is at least equal to the amount 
of the loan or part of the loan being as-
sumed. If the transfer is for less than 
the entire debt: 

(1) FmHA or its successor agency 
under Public Law 103–354 must deter-
mine that the transferor and any guar-
antors have no reasonable debt-paying 
ability considering their assets and in-
come at the time of transfer. 

(2) The FmHA or its successor agency 
under Public Law 103–354 County Com-
mittee must certify that the transferor 
has cooperated in good faith, used due 
diligence to maintain the collateral 
against loss, and has otherwise fulfilled 
all of the regulations of this subpart to 
the best of borrower’s ability. 

(f) Any proceeds received from the 
sale of secured property before a trans-
fer and assumption will be credited on 
the transferor’s guaranteed loan debt 
in inverse order of maturity before the 
transfer and assumption transaction is 
closed. 

(g) When the transferee makes any 
cash downpayment in connection with 
the transfer and assumption: 

(1) The lender will employ an inde-
pendent appraiser, subject to concur-
rence of both the transferor and trans-
feree, to make an appraisal to deter-
mine the fair market value of all the 
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collateral securing the loan. Such ap-
praisal report fee and any other costs 
related thereto will be paid by the 
transferor and the transferee as they 
mutually agree. 

(2) The market value of the secured 
property being acquired by the trans-
feree, plus any additional security the 
transferee proposes to give to secure 
the debt, will be adequate to secure the 
balance of the total guaranteed loan 
owed, plus any prior liens. If any cash 
downpayment is made, it may be paid 
directly to the transferor as payment 
for equity in the project provided: 

(i) The lender recommends and 
FmHA or its successor agency under 
Public Law 103–354 approves the case 
downpayment be released to the trans-
feror. The lender and FmHA or its suc-
cessor agency under Public Law 103–354 
may require that an amount be re-
tained for an established period of time 
in escrow as a reserve account as secu-
rity for use against any future default 
on the loan. Any interest accruing on 
such an escrow account may be paid 
periodically to the transferor. 

(ii) Any payments that are to be 
made by the transferee to the trans-
feror in respect to the downpayment do 
not suspend the transferee’s obligation 
to continue to meet the guaranteed 
loan payments as they come due under 
the terms of the assumption. 

(iii) The transferor will agree not to 
take any actions against the transferee 
in connection with such transfer in the 
future without first obtaining the writ-
ten approval of FmHA or its successor 
agency under Public Law 103–354 and 
the lender. 

(iv) The lender determines that there 
is repayment ability for the guaranteed 
debt assumed and any other indebted-
ness of the transferee. 

(h) The lender will make, in all cases, 
a complete credit analysis to deter-
mine viability of the project, subject to 
FmHA or its successor agency under 
Public Law 103–354 review and ap-
proval, including any requirement for 
deposits in an escrow account as secu-
rity to meet its determined equity re-
quirements for the project. 

(i) The lender will issue a statement 
to FmHA or its successor agency under 
Public Law 103–354 that the transaction 
can be properly transferred and the 

conveyance instruments will be filed, 
registered, or recorded as appropriate 
and legally permissible. 

(j) FmHA or its successor agency 
under Public Law 103–354 will not guar-
antee any additional loans to provide 
equity funds for a transfer and assump-
tion. 

(k) The assumption will be made on 
the lender’s form of assumption agree-
ment. 

(l) The assumption agreement will 
contain the FmHA or its successor 
agency under Public Law 103–354 case 
number of the transferor and trans-
feree. 

(m) Loan terms cannot be changed by 
the Assumption agreement unless pre-
viously approved in writing by FmHA 
or its successor agency under Public 
Law 103–354, with the concurrence of 
any holder(s) and concurrence of the 
transferor (including guarantors) if 
they have not been released from per-
sonal liability. Any new loan terms 
cannot exceed those authorized in this 
subpart. The lender’s request will be 
supported by: 

(1) An explanation of the reasons for 
the proposed change in the loan terms. 

(2) Certification that the lien posi-
tion securing the guaranteed loan will 
be maintained or improved, proper haz-
ard insurance will be continued in ef-
fect and all applicable Truth in Lend-
ing requirements will be met. 

(n) In the case of a transfer and as-
sumption, it is the lender’s responsi-
bility to see that all such transfers and 
assumptions will be noted on all origi-
nals of the Loan Note Guarantee(s). 
The lender will provide FmHA or its 
successor agency under Public Law 103– 
354 a copy of the transfer and assump-
tion agreement. Notice must be given 
by the lender to FmHA or its successor 
agency under Public Law 103–354 before 
any borrower or guarantor is released 
from liability. 

(o) The holder(s), if any, need not be 
consulted on a transfer and assumption 
case unless there is a change in loan 
terms. 

(p) If a loss should occur upon con-
summation of a complete transfer of 
assets and assumption for less than the 
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full amount of the debt and the trans-
feror-debtor (including personal guar-
antor) is released from personal liabil-
ity, as provided in paragraph (e) of this 
section, the lender, if it holds the guar-
anteed portion, may file an estimated 
‘‘report of Loss’’ on Form FmHA or its 
successor agency under Public Law 103– 
354 449–30 to recover its pro rata share 
of the actual loss at that time. In com-
pleting Form FmHA or its successor 
agency under Public Law 103–354 449–30, 
the amount of the debt assumed will be 
entered on Line 24 as Net Collateral 
(Recovery). Approved protective ad-
vances and accrued interest thereon 
made during the arrangement of a 
transfer and assumption, if not as-
sumed by the transferee, will be en-
tered on Form 449–30, lines 13 and 14. 

Administrative 

Refer to Appendix G of this subpart (avail-
able in any FmHA or its successor agency 
under Public Law 103–354 Office) for advice 
on how to interact with the lender on liq-
uidations and property management. 

A. The State Director may approve all 
transfer and assumption provisions if the 
guaranteed loan debt balance is within his/ 
her individual loan approval authority in-
cluding: 

1. Consent in writing to the release of the 
transferor and guarantors from liability. 

2. Any changes in loan terms. 
NOTE—The assumption will be reviewed as 

if it were a new loan. The Loan Note Guar-
antee(s) will be endorsed in the space pro-
vided on the form(s). 

B. A copy of the Assumption Agreement 
will be retained in the FmHA or its successor 
agency under Public Law 103–354 file. The 
State Director will notify the Finance Office 
of all approved transfer and assumption 
cases on Form FmHA or its successor agency 
under Public Law 103–354 1980–7, ‘‘Notice of 
Transfer and Assumption of a Guaranteed 
Loan,’’ and submit Form FmHA or its suc-
cessor agency under Public Law 103–354 1980– 
50 for all new borrowers and Form FmHA or 
its successor agency under Public Law 103– 
354 1980–51, ‘‘Add, Change, or Delete Guaran-
teed Loan Record,’’ in order that Finance 
records may be adjusted accordingly. 

C. Any transfer and assumption of less 
than the total indebtedness must be sub-
mitted to the Director, Business and Indus-
try Division, for review and concurrence. 

D. If the guaranteed loan debt balance is in 
excess of the State Director’s loan approval 
authority, the State Director will forward 
the file, together with his/her recommenda-
tions, to the National Office for approval, 
ATTN: Business and Industry Division. 

§§ 1980.477–1980.480 [Reserved] 

§ 1980.481 Insured loans. 
Applications from private parties for 

whom FmHA or its successor agency 
under Public Law 103–354 and such bor-
rowers agree that a guarantee lender is 
not available and from public bodies 
shall be processed as insured loans in 
accordance with the applicable provi-
sions of this subpart and Subpart A of 
Part 1942 of this chapter, including the 
credit elsewhere requirement, except 
as provided in § 1980.488 of this subpart 
which provides for the guarantee of 
taxable bond issues of public bodies. 
Loans to public bodies will be used 
only to finance: 

(a) Community facilities as defined 
in § 1980.402 of this subpart, and 

(b) Constructing and equipping indus-
trial plants for lease to private busi-
nesses (not including loans for oper-
ating such businesses) when the re-
questing loan is not available under 
Subpart A of Part 1942 of this chapter. 

Administrative 

A. Without specific written delegated au-
thority, all insured loans require National 
Office concurrence prior to approval. 

B. Applications from private parties for in-
sured loans will not be encouraged. 

C. Loan closings on insured loans will be in 
accordance with this subpart, the Regional 
Attorney and applicable provisions of Sub-
part A of Part 1942 of this chapter. 

[52 FR 6501, Mar. 4, 1987, as amended at 53 FR 
40403, Oct. 17, 1988] 

§§ 1980.482–1980.487 [Reserved] 

§ 1980.488 Guaranteed industrial de-
velopment bond issues. 

(a) Loans to public bodies will be 
guaranteed only in connection with the 
issuance of any class or series of indus-
trial development bonds (as defined in 
section 103(c)(2) of the Internal Rev-
enue Code of 1954, as amended (IRC)), 
the interest on which is included in 
gross income under IRC. No part of the 
loan guaranteed by FmHA or its suc-
cessor agency under Public Law 103–354 
may extend to any class or series of in-
dustrial development bonds the inter-
est on which is excludable from gross 
income under section 103(a)(1) of such 
Code. Before the execution of any Loan 
Note Guarantee, the lender will furnish 
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FmHA or its successor agency under 
Public Law 103–354 evidence regarding 
interest on bonds being taxable for 
Federal income tax purposes. Such evi-
dence may be in the form of an un-
qualified opinion of a recognized bond 
counsel or a ruling from the Internal 
Revenue Service. Guaranteed loans to 
public bodies can only be used for con-
structing and equipping industrial 
plants for lease to private businesses 
engaged in industrial manufacturing 
and does not provide funds for debt re-
financing, working capital and other 
miscellaneous fees, charges or services. 
The lessee will have to provide nec-
essary capital and sufficient financial 
strength to provide for a sound project. 

(b) If FmHA or its successor agency 
under Public Law 103–354 and the appli-
cant agree that a guaranteed lender is 
not available, the application may be 
considered for an insured loan under 
the provisions of § 1980.481 of this sub-
part. 

Administrative 

The lender is responsible for notifying the 
FmHA or its successor agency under Public 
Law 103–354 of the taxability of the proposed 
bond issue. 

§ 1980.489 [Reserved] 

§ 1980.490 Business and industry 
buydown loans. 

(a) Introduction. This section contains 
regulations for the Business and Indus-
try Buydown (BIB) loan program. The 
purpose of this program is to provide 
loan guarantees with reduced interest 
rates to the borrowers, under the au-
thority of Public Law 103–50 (107 Stat. 
241). All provisions of Subparts A and E 
of this part apply to BIB loans except 
as provided in this section. All forms 
used in connection with a BIB loan will 
be those used with other B&I loans, ex-
cept as provided in this section. 

(b) Location of applicants. Businesses 
eligible for BIB loans shall be located 
within the area covered by the Presi-
dential disaster declaration related to 
Hurricanes Andrew or Iniki or Typhoon 
Omar. 

(c) Interest rate. (1) If the interest rate 
charged by the lender (note rate) on a 
BIB loan is a variable rate in accord-
ance with § 1980.423 of this subpart, the 
base rate must be the prime rate as 

published in the Wall Street Journal 
and the note rate must not exceed the 
prime rate as published in the Wall 
Street Journal by more than 100 basis 
points. If the note rate is fixed, it must 
not exceed by more than 100 basis 
points the prime rate as published in 
the Wall Street Journal on the day the 
Loan Note Guarantee is issued. 

(2) The note rate for a BIB loan must 
be the same for the entire loan, includ-
ing both the guaranteed and 
unguaranteed portion. 

(d) Interest rate buydown. (1) To be eli-
gible for a BIB loan, the business must 
provide evidence and the lender and 
FmHA or its successor agency under 
Public Law 103–354 must determine 
that, at least for the first year of the 
loan, the business will not have ade-
quate cash flow to meet all of its finan-
cial obligations including the required 
payments on the proposed loan at the 
note rate, but that it can meet all obli-
gations if the interest rate is reduced 
by 100 basis points. 

(2) During the first year after a Loan 
Note Guarantee is issued for a BIB 
loan, FmHA or its successor agency 
under Public Law 103–354 will pay one 
percentage point of interest on the 
loan directly to the lender, thereby re-
ducing the interest due from the bor-
rower by this amount. This interest 
payment shall be applied to both the 
guaranteed and unguaranteed portion 
of the loan pro ratably according to 
FmHA or its successor agency under 
Public Law 103–354 regulations. 

(3) Interest payments by FmHA or its 
successor agency under Public Law 103– 
354 may continue in subsequent years if 
the borrower’s cash flow is insufficient 
to pay all obligations including the re-
quired payments on the proposed loan 
at the note rate. On or about each 
yearly anniversary of the promissory 
note the lender may submit a request 
to FmHA or its successor agency under 
Public Law 103–354 for continued inter-
est payments, along with current profit 
and loss and cash flow statements and 
cash flow projections to show that the 
continued payments are needed for an-
other year. FmHA or its successor 
agency under Public Law 103–354 will 
promptly review the material sub-
mitted, determine whether the contin-
ued interest payments by FmHA or its 
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successor agency under Public Law 103– 
354 are needed to provide for sufficient 
cash flow in the coming year, and no-
tify the lender in writing of the deter-
mination. Once interest payments by 
FmHA or its successor agency under 
Public Law 103–354 are terminated be-
cause the borrower’s cash flow is deter-
mined to be sufficient to pay the note 
rate, such payments will not be made 
in subsequent years even if the cash 
flow decreases. 

(4) This section does not authorize in-
terest payments by FmHA or its suc-
cessor agency under Public Law 103–354 
on B&I loans other than those ap-
proved under this section. To be eligi-
ble for interest payments by FmHA or 
its successor agency under Public Law 
103–354, the loan must be designated as 
a BIB loan when approved and funded 
from funds authorized by Public Law 
103–50. 

(e) Duration of BIB loan program. No 
BIB loan will be obligated after Sep-
tember 30, 1994. 

(f) Administrative procedures. (1) A 
lender that wants a B&I application 
considered under BIB authorities 
should so indicate by notation on Form 
FmHA or its successor agency under 
Public Law 103–354 449–1 or by letter 
submitted with the Form FmHA or its 
successor agency under Public Law 103– 
354 449–1. 

(2) FmHA or its successor agency 
under Public Law 103–354 will identify a 
loan as a BIB loan by notation in the 
top margin of Form FmHA or its suc-
cessor agency under Public Law 103–354 
449–29 and by the ‘‘type of assistance’’ 
code listed on Form FmHA or its suc-
cessor agency under Public Law 103–354 
1940–3, in accordance with the Forms 
Manual Insert. 

(3) FmHA or its successor agency 
under Public Law 103–354 will set out 
the interest buydown provisions in ac-
cordance with this section in the Con-
ditional Commitment for Guarantee. 
When the Loan Note Guarantee is 
issued, the lender and FmHA or its suc-
cessor agency under Public Law 103–354 
will execute Form FmHA or its suc-
cessor agency under Public Law 103–354 
1980–48, ‘‘Business and Industry Inter-
est Rate Buydown Agreement.’’ 

(4) The lender will request the inter-
est payment from FmHA or its suc-

cessor agency under Public Law 103–354 
by submitting Form FmHA or its suc-
cessor agency under Public Law 103–354 
1980–23, ‘‘Request for Business and In-
dustry Interest Buydown Payment,’’ to 
the FmHA or its successor agency 
under Public Law 103–354 servicing of-
fice. Each request must cover exactly 1 
year and be filed within 30 days after 
the anniversary date of the promissory 
note, except when interest buydown is 
terminated between anniversary dates. 
The FmHA or its successor agency 
under Public Law 103–354 servicing of-
fice will review each request for con-
sistency with FmHA or its successor 
agency under Public Law 103–354 regu-
lations and the Form FmHA or its suc-
cessor agency under Public Law 103–354 
1980–48 and, if the claim is valid, will 
approve it and forward it to the Fi-
nance Office for issuance of the pay-
ment to the lender. 

(g) Termination of interest buydown. 
When FmHA or its successor agency 
under Public Law 103–354 purchases a 
portion of a loan, interest buydown 
will cease on the entire loan. Interest 
buydown will also cease upon termi-
nation of the Loan Note Guarantee or 
assumption/transfer of the loan. In the 
event of any action that causes the in-
terest buydown to terminate, the lend-
er will submit a claim on Form FmHA 
or its successor agency under Public 
Law 103–354 1980–23 for interest 
buydown payments through the date of 
termination. 

(h) Loan purposes—(1) Refinancing. 
Section 1980.452 Administrative C.1. (d) 
of this subpart does not apply to BIB 
loans if refinancing is needed as a di-
rect consequence of the disaster. In 
such cases, the lender may be allowed 
to bring previously unguaranteed expo-
sure under the guarantee. No loan will 
be refinanced unless the current mar-
ket value of the collateral is at least 
equal to the amount of the loan to be 
refinanced plus any new loan amount. 

(2) Agriculture. Section 1980.412 (e) of 
this subpart does not apply to BIB 
loans. BIB loans may be guaranteed for 
agriculture production, which means 
the cultivation, production (growing), 
and harvesting, either directly or 
through integrated operations, of agri-
cultural products (crops, animals, 
birds, and marine life, either for fiber 
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or food for human consumption), and 
disposal or marketing thereof, the rais-
ing, housing, feeding (including com-
mercial custom feedlots), breeding, 
hatching, control and/or management 
of farm or domestic animals. 

(3) Other eligible businesses. Eligible 
types of businesses also include: 

(i) Commercial nurseries primarily 
engaged in the production of orna-
mental plants and trees and other 
nursery products such as bulbs, flo-
rists’ greens, flowers, shrubbery, flower 
and vegetable seeds, sod, and the grow-
ing of vegetables from seed to the 
transplant stage. 

(ii) Forestry which includes estab-
lishments primarily engaged in the op-
eration of timber tracts, tree farms, 
forest nurseries, and related activities 
such as reforestation. 

(iii) The growing of mushrooms or 
hydroponics. 

(4) Recreation and tourism. Loans may 
be guaranteed for tourist or recreation 
facilities except for hotels, motels, bed 
and breakfasts, race tracks, gambling, 
or golf courses. 

(5) Meat processing facilities. The pro-
visions of § 1980.411 (a)(8) of this subpart 
will not apply to BIB loans. Loans, in-
cluding working capital or debt refi-
nancing, may be guaranteed for busi-
nesses engaged in meat or poultry 
processing. 

(i) Small Business Administration. Sec-
tion 1980.451 (c) of this subpart will not 
apply to BIB loans. Applicants eligible 
for Small Business Administration as-
sistance will be advised of the avail-
ability of that assistance. 

(j) Loan guarantee limits. Notwith-
standing the provisions of § 1980.420 of 
this subpart, the guarantee percentage 
on any BIB loan will not exceed 80 per-
cent. 

(k) Credit quality analysis. In ana-
lyzing the credit quality of a proposed 
loan to a business that has lost assets 
to a natural disaster, primary empha-
sis will be placed on the operating his-
tory of the business, rather than its 
current financial condition. If the busi-
ness has a sound, profitable and suc-
cessful history prior to the disaster and 
there are reasonable projections to en-
sure it can operate successfully in the 
future, the proposed loan may be ap-
proved even if disaster losses have 

caused somewhat less equity and/or 
collateral than would normally be ex-
pected for a B&I loan guarantee. If the 
business appears to have had an un-
profitable operation or inadequate cash 
flow prior to the disaster, the proposed 
loan guarantee will not be approved. 

(l) Equity requirements. The equity re-
quirements of § 1980.441 of this subpart 
do not apply to BIB loans. 

(m) Collateral. Section 1980.443 Ad-
ministrative A. 2., 3., and 4. of this sub-
part will not apply to BIB loans. Col-
lateral may be considered at its cur-
rent market value without discount. 
Work-in-process inventory may be val-
ued at the estimated market value of 
the finished product. All costs of pro-
ducing the finished product must be in-
cluded in the cash flow analysis. 

(n) Conditional approval. A Form 
FmHA or its successor agency under 
Public Law 103–354 449–14 may be issued 
prior to receipt of specific items needed 
to complete an application package 
provided: 

(1) The lender and/or borrower dem-
onstrates to the Government’s satisfac-
tion that it has a need for a prompt in-
dication of the availability of the pro-
posed loan guarantee and the condi-
tions under which a guarantee are 
available; 

(2) The specific items missing from 
the application package will take con-
siderable time to obtain; 

(3) The lender requests a commit-
ment prior to providing the items; 

(4) The attachment to Form FmHA 
or its successor agency under Public 
Law 103–354 449–14 clearly states that 
the commitment is conditioned on sat-
isfactory completion of the missing 
item(s) and a guarantee will not be 
issued unless all conditions of these 
regulations are met; and 

(5) No Form FmHA or its successor 
agency under Public Law 103–354 449–14 
will be issued prior to the obligation 
date established with the Finance Of-
fice. 

(o) Financial statements. All require-
ments of § 1980.451(i)(13) of this subpart 
will apply except that for BIB loans 
minimum annual financial statements 
will be required as follows: 

(1) For nonagricultural borrowers 
with a B&I indebtedness of $500,000 or 
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less, an annual compilation by an inde-
pendent certified public accountant or 
by an independent public accountant 
licensed and certified on or before De-
cember 31, 1970. 

(2) For nonagricultural borrowers 
with a B&I indebtedness of $500,001 
through $1 million, an annual review 
by an independent certified public ac-
countant or by an independent public 
accountant licensed and certified on or 
before December 31, 1970. 

(3) For nonagricultural borrowers 
with a B&I indebtedness of more than 
$1 million, an annual audited financial 
statement by an independent certified 
public accountant or by an independent 
public accountant licensed and cer-
tified on or before December 31, 1970. 

(4) All agricultural loans will require 
annual financial statements per 
§ 1980.113 of subpart B of this part. 

(p) Agriculture loans. The following 
additional provisions apply to BIB loan 
guarantees for businesses engaged in 
agriculture production: 

(1) General policy. Paragraph (p) of 
this section contains the regulations 
for making BIB loans to farmers for ag-
ricultural purposes. BIB loans made for 
agricultural purposes are subject to the 
provisions in subparts A and E of this 
part except as specified. In addition, 
certain sections of subpart B of this 
part referenced in this section are ap-
plicable subject to the limitations out-
lined in this section. Several key loan 
processing and loan servicing require-
ments stipulated in subpart B of this 
part do not apply to loans made to bor-
rowers under this section. 

(2) Type of guarantee. BIB loans will 
be processed under the Loan Note 
Guarantee option of § 1980.101 (e)(1) of 
subpart B of this part Only. No loan 
will be processed for a Contract of 
Guarantee (Line of Credit) under 
§ 1980.101 (e)(2) of subpart B of this part. 

(3) Farm size. Loan guarantees may be 
made under the BIB program without 
regard to the size of the farming oper-
ation. 

(4) Filing and processing 
preapplications and applications. If the 
applicant has already developed mate-
rial for an FmHA or its successor agen-
cy under Public Law 103–354 Farmer 
Programs loan or if the financial and 
production information required by 

§ 1980.113 of subpart B of this part is 
needed to document repayment ability 
or is required by the lender, § 1980.113 of 
subpart B of this part may apply with 
the following exceptions: 

(i) Lines of credit will not be guaran-
teed. 

(ii) If the application is submitted 
solely for a farm as defined in 
§ 1980.106(b) of subpart B of this part, 
Form FmHA or its successor agency 
under Public Law 103–354 1980–25, 
‘‘Farmer Programs Application,’’ or 
Form FmHA or its successor agency 
under Public Law 103–354 449–1, will be 
used as an application for assistance. 

(5) Evaluation of applications. If the 
application is developed and processed 
in accordance with § 1980.113 of subpart 
B of this part, the provisions outlined 
in § 1980.114 of subpart B of this part 
apply with the following exceptions: 

(i) Timeframe requirements for the 
evaluation of applications and ref-
erences to the Approved Lender Pro-
gram are not applicable. 

(ii) County Committee reviews of ap-
plications processed under this section 
will not be required. If the loan ap-
proval official finds the applicant is 
not eligible, the applicant will be noti-
fied in writing of the reasons for dis-
approval and his/her rights through in-
clusion of the Equal Credit Oppor-
tunity Act (ECOA) statement. An op-
portunity will be given for an appeal as 
set out in subpart B of part 1900 of this 
chapter. 

(iii) When applied to BIB applica-
tions, references in § 1980.114 of this 
part to ‘‘County Office’’ shall normally 
be construed to mean ‘‘State Office.’’ 
References to ‘‘County Supervisor’’ 
shall be construed to mean ‘‘Business 
and Industry Chief or Community and 
Business Programs Chief, or other ap-
propriate FmHA or its successor agen-
cy under Public Law 103–354 official as 
designated by the State Director.’’ 

(6) Terms of loan repayment. (i) Prin-
cipal and interest on the loan will be 
due and payable to coincide with the 
cash flow operating cycle of the busi-
ness. Installments will be scheduled for 
payment as agreed upon by the lender 
and borrower on terms that reasonably 
assure repayment of the loan. The first 
installment to include a repayment of 
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principal may be scheduled for pay-
ment after the project is operational 
and has begun to generate income. 
However, such installment will be due 
and payable within 6 years from the 
date of the debt instrument and at 
least annually thereafter. Interest will 
not be deferred and will be due at least 
annually from the date of the debt in-
strument. In granting a deferral of 
principal payment, the loan approval 
official must document based on pro 
forma financial statements and the na-
ture of the crop that the deferral of 
payments is necessary. 

(ii) The lender must ensure that loan 
repayment is scheduled to eliminate 
the possibility of a balloon payment at 
the end of the loan. 

(7) Agriculture BIB loan purposes. 
Loans may be made only for the fol-
lowing purposes: 

(i) Operating purposes as outlined in 
§ 1980.175 (c)(1) of Subpart B of this part 
except for those stipulated in 
§ 1980.175(c)(1)(iv) and (vii). 

(ii) Real estate purposes as outlined 
in § 1980.180 (c) of Subpart B of this part 
except for those stipulated in § 1980.180 
(c)(1) and (4). 

(iii) Refinancing in accordance with 
paragraph (h)(1) of this section and 
§§ 1980.411 (a)(11), 1980.451 (i)(19), and 
1980.452 Administrative C. (except 
§ 1980.452 Administrative C. 1. (d) of this 
subpart. 

(8) Sodbuster and swampbuster require-
ments. The provisions of exhibit M of 
subpart G of part 1940 of this chapter 
will apply to loans made to enterprises 
engaged in agricultural production. 

[59 FR 28466, June 2, 1994] 

§§ 1980.491–1980.494 [Reserved] 

§ 1980.495 FmHA or its successor agen-
cy under Public Law 103–354 forms 
and guides. 

The following FmHA or its successor 
agency under Public Law 103–354 forms 
and guides, as applicable, are used in 
connection with processing B&I, D&D, 
and DARBE loan guarantees; they are 
incorporated in this subpart and made 
a part hereof: 

(a) Form FmHA or its successor 
agency under Public Law 103–354 449–1. 
‘‘Application for Loan and Guarantee,’’ 
is referred to as ‘‘Appendix A,’’ 

(b) The ‘‘Certificate of Incumbency 
and Signature’’ is referred to as ‘‘Ap-
pendix B,’’ 

(c) ‘‘Guidelines for Loan Guarantees 
for Alcohol Fuel Production Facili-
ties’’ is referred to as ‘‘Appendix C,’’ 

(d) ‘‘Alcohol Production Facilities 
Planning, Performing, Development 
and Project Control’’ is referred to as 
‘‘Appendix D,’’ 

(e) ‘‘Environmental Assessment 
Guidelines’’ is referred to as ‘‘Appendix 
E.’’ 

(f) Form FmHA or its successor agen-
cy under Public Law 103–354 449–14, 
‘‘Conditional Commitment for Guar-
antee’’ is referred to as ‘‘Appendix F,’’ 
and 

(g) ‘‘Liquidation and Property Man-
agement Guide’’ is referred to as ‘‘Ap-
pendix G.’’ 

(h) ‘‘Suggested Format for the Opin-
ion of the Lender’s Legal Counsel’’ is 
referred to as ‘‘Appendix H.’’ 

(i) ‘‘Instructions for Loan Guarantees 
for Drought and Disaster Relief’’ and 
Forms FmHA or its successor agency 
under Public Law 103–354 1980–68, 
‘‘Lender’s Agreement—Drought and 
Disaster Guaranteed Loans,’’ 1980–69, 
‘‘Loan Note Guarantee—Drought and 
Disaster Guaranteed Loans,’’ and 1980– 
70, ‘‘Assignment Guarantee Agree-
ment—Drought and Disaster Guaran-
teed Loans,’’ are referred to as ‘‘Ap-
pendix I.’’ 

(j) [Reserved] 
(k) ‘‘Regulations for Loan Guaran-

tees for Disaster Assistance for Rural 
Business Enterprises’’ and Forms 
FmHA or its successor agency under 
Public Law 103–354 1980–71, ‘‘Lender’s 
Agreement—Disaster Assistance for 
Rural Business Enterprises Guaranteed 
Loans,’’ 1980–72 ‘‘Loan Note Guar-
antee—Disaster Assistance for Rural 
Business Enterprises Guaranteed 
Loans,’’ and 1980–73 ‘‘Assignment Guar-
antee Agreement—Disaster Assistance 
for Rural Business Enterprises Guaran-
teed Loans’’ are referred to as ‘‘Appen-
dix K.’’ 

[52 FR 6501, Mar. 4, 1987, as amended at 54 FR 
4, Jan. 3, 1989, and 54 FR 26946, June 27, 1989; 
54 FR 42483, Oct. 17, 1989] 
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§ 1980.496 Exception authority. 
The Administrator may in individual 

cases grant an exception to any re-
quirement or provision of this subpart 
which is not inconsistent with any ap-
plicable law or opinion of the Comp-
troller General, provided the Adminis-
trator determines that application of 
the requirement or provision would ad-
versely affect the Government’s inter-
est. Requests for exceptions must be in 
writing by the State Director and sub-
mitted through the Assistant Adminis-
trator, Community and Business Pro-
grams. Requests must be supported 
with documentation to explain the ad-
verse effect on the Government’s inter-
est, propose alternative courses of ac-
tion, and show how the adverse effect 
will be eliminated or minimized if the 
exception is granted. 

§ 1980.497 General administrative. 
Refer to appendix G of this subpart 

(available in any FmHA or its suc-
cessor agency under Public Law 103–354 
Office) for advice on how to interact 
with the OGC on liquidations and prop-
erty management. 

(a) Office of the General Counsel 
(OGC). In performing the FmHA or its 
successor agency under Public Law 103– 
354 functions with respect to B&I, D & 
D, and DARBE loans, the advice and 
assistance of OGC may be sought and 
followed on any legal matter. However, 
it is the responsibility of the lender to 
ascertain that all requirements for 
making, securing, and servicing the 
loan are duly met. If FmHA or its suc-
cessor agency under Public Law 103–354 
has any questions concerning the lend-
er’s resolution of these matters, OGC 
should be consulted. Assistance of OGC 
will be requested on all loans as speci-
fied herein and all liquidations and 
workouts. 

(b) Contact with OGC. Initial informal 
contact with OGC should be made as 
soon as possible. FmHA or its successor 
agency under Public Law 103–354 State 
Directors should use the following for-
mat in formally requesting legal as-
sistance on workouts. 

(1) Origination: All written requests 
should come from the State Director. 

(2) Method: Request should be made 
by referral memorandum to the Re-
gional Attorney setting forth a brief 

statement of the facts, the reason as-
sistance is requested, the extent of 
legal assistance sought, the date when 
FmHA or its successor agency under 
Public Law 103–354’s response to the 
lender’s liquidation plan (if any) is due 
and: 

(i) Projected losses on collateral: e.g., 
projected losses on collateral are ex-
pected to be significant. 

(ii) Unusual or complex nature of pri-
mary collateral: e.g., multi-state fore-
closures or foreclosure of leases or gen-
eral intangibles. 

(iii) Presence of other major creditors or 
of senior creditors: e.g., guaranteed loan 
collateral may be subject to a prior 
lien or other creditors may have rights 
in other assets of borrower, such as in-
ventory and accounts receivable. 

(iv) Litigation is pending or threatened: 
e.g., bankruptcy, other foreclosure 
suits. 

(3) Materials to submit: Referral mem-
orandums will be accompanied by a 
copy of lender’s liquidation plan to-
gether with a copy of FmHA or its suc-
cessor agency under Public Law 103– 
354’s planned response and principal 
loan papers, conditional commitment 
for guarantee, guarantee documents 
and any comments from the National 
Office. If lender refuses to prepare a 
plan, the State Director should so 
state. DO NOT SEND DOCKETS unless 
specifically requested by OGC. 

(c) Reviews prior to issuance of the loan 
note guarantee. After the conditional 
commitment for guarantee has been 
issued and proposed with closing docu-
ments prepared by the lender and for-
warded to FmHA or its successor agen-
cy under Public Law 103–354 with the 
lender’s legal counsel’s opinion in the 
suggested format of appendix H of this 
subpart, but prior to issuing the loan 
note guarantee, the State Director will 
forward the loan docket to the Re-
gional Attorney for review. After an 
administrative review, the State Direc-
tor will include with the docket a let-
ter with recommendations and indi-
cating any special items, documents or 
problems that need to be addressed spe-
cifically which may have a significant 
impact upon the loan or may be con-
trary to the regulation. The docket 
will be assembled for OGC review in ac-
cordance with § 1980.451 Administrative 
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B 5 of this subpart and indexed and 
tabbed. 

(d) Please submit the following for OGC 
review. Copies of: 

(1) Letter from FmHA or its suc-
cessor agency under Public Law 103–354 
National Office authorizing loan guar-
antee containing conditions (if applica-
ble); 

(2) Form FmHA or its successor agen-
cy under Public Law 103–354 449–14, in-
cluding any amendments; 

(3) Loan Agreement; 
(4) Promissory Notes; 
(5) Security documents—Real Estate 

Mortgage, Security Agreement, Fi-
nancing Statements, and Leases (if ap-
plicable); 

(6) Personal or corporation guaran-
tees with related security documents; 

(7) Proposed Form FmHA or its suc-
cessor agency under Public Law 103–354 
449–35. 

(8) Proposed Form FmHA or its suc-
cessor agency under Public Law 103–354 
449–34. 

(9) Proposed Form FmHA or its suc-
cessor agency under Public Law 103–354 
449–36, if any; 

(10) Proposed Lender’s Certification 
(§ 1980.60 of subpart A of this part); and 

(11) Opinion of Lender’s Counsel in 
form prescribed by OGC. 

(e) Do not submit for OGC review feasi-
bility studies, title information, or the 
original application unless specifically 
requested to do so. 

(f) OGC advice. The Regional Attor-
ney will review the docket and furnish 
advice to FmHA or its successor agen-
cy under Public Law 103–354 on whether 
it may issue the LOAN NOTE GUAR-
ANTEE AFTER THE LOAN IS 
CLOSED. SUCH ADVICE IS FOR THE 
BENEFIT OF FmHA or its successor 
agency under Public Law 103–354 ONLY 
AND DOES NOT RELIEVE THE LEND-
ER OF ITS RESPONSIBILITIES 
UNDER FmHA or its successor agency 
under Public Law 103–354 REGULA-
TIONS. The Regional Attorney at his/ 
her option may attend the loan closing. 
Upon receipt of the Regional Attor-
ney’s advice, the State Director will 
correct or cause to be corrected any 
noted deficiencies before issuing the 
Loan Note Guarantee. 

(g) Delegation of authority. The State 
Director may delegate those adminis-

trative duties and responsibilities as 
authorized in the Administrative sec-
tions of this subpart, except those spe-
cifically reserved to the State Direc-
tor. 

§ 1980.498 Business and Industry Dis-
aster Loans. 

(a) Introduction. This section contains 
regulations for the Business and Indus-
try Disaster (BID) loan program. The 
purpose of the program is to provide 
loan guarantees under the authority of 
the Dire Emergency Supplemental Ap-
propriations Act, 1992, Public Law 102– 
368. These guaranteed loans cover costs 
arising from the consequences of nat-
ural disasters such as Hurricanes An-
drew and Iniki and Typhoon Omar that 
occur after August 23, 1992, and receive 
a Presidential declaration. Also in-
cluded are the costs to any producer of 
crops and livestock that are a con-
sequence of at least a 40 percent loss to 
a crop, 25 percent loss to livestock, or 
damage to building structures from a 
microburst wind occurrence in cal-
endar year 1992. No BID loan guarantee 
will be approved after September 30, 
1993. All provisions of subparts A and E 
of part 1980 of this chapter apply to 
BID loans, except as provided in this 
section. All forms used in connection 
with a BID loan will be those used with 
other Business and Industry (B&I) 
loans, except as provided in paragraph 
(m) of this section. 

(b) Location of Applicants. (1) Section 
1980.405 of this subpart. ‘‘Rural area de-
terminations,’’ will not apply to BID 
loans. BID loans may be made in rural 
and nonrural areas. 

(2) Eligible borrowers’ businesses 
must be located within the area cov-
ered by the Presidential declaration 
except for those with qualifying losses 
from microburst wind in accordance 
with paragraph (a) of this section. 

(c) Loan Purposes. Loans may be 
guaranteed for the purposes listed in 
§ 1980.411 of this subpart, ‘‘Loan Pur-
poses,’’ except as follows: 

(1) Relationship to disaster. The pur-
pose of any BID loan must be to cover 
costs that are a direct consequence of a 
natural disaster or microburst of wind 
in accordance with paragraph (a) of 
this section. The amount of the loan 
must not be greater than the amount 
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needed as determined by the Rural De-
velopment Administration or its suc-
cessor agency under Public Law 103–354 
(RDA or its successor agency under 
Public Law 103–354) to cure problems 
caused by the natural disaster so that 
the business is reestablished on a suc-
cessful basis. Facilities which were 
damaged or destroyed by the natural 
disaster may be repaired or replaced by 
modern facilities as necessary to en-
sure success. Replacement by modern 
facilities will not be made solely for 
the purpose of enlarging the business 
or increasing its production capacity. 
No loan for a change of purpose of the 
business will be guaranteed. Eligible 
refinancing or working capital loans 
should not exceed the amount needed 
to overcome the financial distress 
caused by the disaster. Losses that 
were adequately paid by insurance or 
by loans or grants from other sources 
will not be covered by BID loans. BID 
loans may be used to supplement insur-
ance payments and/or assistance from 
other sources when the insurance cov-
erage or other assistance is not suffi-
cient. 

(2) Refinancing. Section 1980.452, Ad-
ministrative C.1.(d) of this subpart does 
not apply to BID loans. If refinancing 
is needed as a direct consequence of the 
disaster, the lender may be allowed to 
bring previously unguaranteed expo-
sure under the guarantee. No loan will 
be refinanced unless the current mar-
ket value of the collateral is at least 
equal to the amount of the loan to be 
refinanced plus any new loan amount. 

(3) Agriculture. Section 1980.412(e) of 
this subpart does not apply to BID 
loans. BID loans may be guaranteed for 
agriculture production, which means 
the cultivation, production (growing), 
and harvesting, either directly or 
through integrated operations, of agri-
cultural products (crops, animals, 
birds, and marine life, either for fiber 
or food for human consumption), and 
disposal or marketing thereof, the rais-
ing, housing, feeding (including com-
mercial custom feedlots), breeding, 
hatching, control and/or management 
of farm or domestic animals. 

(4) Other eligible businesses. Eligible 
types of businesses also include: 

(i) Commercial nurseries primarily 
engaged in the production of orna-

mental plants and trees and other 
nursery products such as bulbs, flo-
rists’ greens, flowers, shrubbery, flower 
and vegetable seeds, sod, and the grow-
ing of vegetables from seed to the 
transplant stage. 

(ii) Forestry which includes estab-
lishments primarily engaged in the op-
eration of timber tracts, tree farms, 
forest nurseries, and related activities 
such as reforestation. 

(iii) The growing of mushrooms or 
hydroponics. 

(5) Recreation and tourism. Loans may 
be guaranteed for tourist or recreation 
facilities except for hotels, motels, bed 
and breakfasts, race tracks, gambling, 
or golf courses. 

(6) Meat processing facilities. The pro-
visions of § 1980.411(a)(8) of this subpart 
will not apply to BID loans. Loans, in-
cluding working capital or debt refi-
nancing, may be guaranteed for busi-
nesses engaged in meat or poultry 
processing. 

(d) Federal Emergency Management 
Agency (FEMA). BID loans may be ap-
proved only to the extent that the as-
sistance is not available from FEMA. 
The case file will be documented to 
show that FEMA assistance was not 
available or that FEMA assistance is 
not adequate to cover the costs as a 
consequence of the natural disaster. 

(e) Small Business Administration. Sec-
tion 1980.451 of this subpart will not 
apply to BID loans. Applicants eligible 
for Small Business Administration as-
sistance will be advised of the avail-
ability of that assistance. 

(f) Loan guarantee limits. Notwith-
standing the provisions of § 1980.420 of 
this subpart, the guarantee percentage 
on any BID loan will not exceed 80 per-
cent. 

(g) Credit quality analysis. In ana-
lyzing the credit quality of a proposed 
loan to a business that has lost assets 
to a natural disaster, primary empha-
sis will be placed on the operating his-
tory of the business, rather than its 
current financial condition. If the busi-
ness has a sound, profitable and suc-
cessful history prior to the disaster and 
there are reasonable projections to en-
sure it can operate successfully in the 
future, the proposed loan may be ap-
proved even if disaster losses have 
caused somewhat less equity and/or 
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collateral than would normally be ex-
pected for a B&I guarantee. If the busi-
ness appears to have had an unprofit-
able operation or inadequate cash flow 
prior to the disaster, the proposed loan 
guarantee will not be approved. 

(h) Equity requirements. The equity re-
quirements of § 1980.441 of this subpart 
do not apply to BID loans. 

(i) Feasibility studies. Feasibility stud-
ies as required by § 1980.442 of this sub-
part will not be required for BID loans 
if the business has a successful finan-
cial history that supports future plans 
and projections that indicate a success-
ful operation with adequate repayment 
ability. 

(j) Collateral. Section 1980.443, Admin-
istrative A. 2., 3., and 4. of this subpart 
will not apply to BID loans. Collateral 
may be considered at its current mar-
ket value without discount. Work-in- 
process inventory may be valued at the 
estimated market value of the finished 
product. All costs of producing the fin-
ished product must be included in the 
cash flow analysis. 

(k) Conditional approval. A Form 
FmHA or its successor agency under 
Public Law 103–354 449–14, ‘‘Conditional 
Commitment for Guarantee,’’ may be 
issued prior to receipt of specific items 
needed to complete an application 
package provided: 

(1) The lender and/or borrower dem-
onstrates to the Government’s satisfac-
tion that it has a need for a prompt in-
dication of the availability of the pro-
posed loan guarantee and the condi-
tions under which a guarantee are 
available; 

(2) The specific items missing from 
the application package will take con-
siderable time to obtain; 

(3) The lender requests a commit-
ment prior to providing the items; 

(4) The attachment to Form FmHA 
or its successor agency under Public 
Law 103–354 449–14 clearly states that 
the commitment is conditioned on sat-
isfactory completion of the missing 
item(s) and a guarantee will not be 
issued unless all conditions of these 
regulations are met; and 

(5) No Form FmHA or its successor 
agency under Public Law 103–354 449–14 
will be issued prior to the obligation 
date established with the Finance Of-
fice. 

(l) Financial statements. All require-
ments of § 1980.451(i)(13) of this subpart 
will apply except that it is modified for 
BID loans to require minimum annual 
financial statements as follows: 

(1) For nonagricultural borrowers 
with a B&I indebtedness of $500,000 or 
less, an annual compilation by an inde-
pendent certified public accountant or 
by an independent public accountant 
licensed and certified on or before De-
cember 31, 1970. 

(2) For nonagricultural borrowers 
with a B&I indebtedness of $500,001 
through $1,000,000, an annual review by 
an independent certified public ac-
countant or by an independent public 
accountant licensed and certified on or 
before December 31, 1970. 

(3) For nonagricultural borrowers 
with a B&I indebtedness of more than 
$1 million, an annual audited financial 
statement by an independent certified 
public accountant or by an independent 
public accountant licensed and cer-
tified on or before December 31, 1970. 

(4) All agricultural loans will require 
annual financial statements per 
§ 1980.113 of subpart B of part 1980 of 
this chapter. 

(m) Agriculture loans. The following 
additional provisions apply to BID loan 
guarantees for businesses engaged in 
agriculture production: 

(1) General policy. This portion of this 
section contains the regulations for 
making BID loans to farmers for agri-
cultural purposes. BID loans made for 
agricultural purposes are subject to the 
provisions in subparts A and E of part 
1980 of this chapter except as specified. 
In addition, certain sections of subpart 
B of part 1980 of this chapter referenced 
in this section are applicable subject to 
the limitations outlined in this sec-
tion. BID loans made for agricultural 
purposes are made under the Business 
and Industry authority of section 310B 
of the Consolidated Farm and Rural 
Development Act of 1972, as amended. 
In this regard, several key loan proc-
essing and loan servicing requirements 
stipulated in subpart B of part 1980 of 
this chapter do not apply to loans 
made to borrowers under this section. 
Only the material cross-referenced to 
subpart B of part 1980 of this chapter is 
to be utilized in lieu of or in addition 
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to the requirements contained in sub-
part E of part 1980 of this chapter in 
processing loans under this section. 

(2) Type of guarantee. See 
§ 1980.101(e)(1) of subpart B of part 1980 
of this chapter. BID loans will be proc-
essed under the Loan Note Guarantee 
option ONLY. No loan will be processed 
for a Contract of Guarantee (Line of 
Credit) under this section. 

(3) Abbreviations and definitions. (i) 
The abbreviations and definitions 
found in § 1980.106 of subpart B of part 
1980 of this chapter will apply to loans 
made under this section except for 
‘‘family farm,’’ ‘‘related by blood or 
marriage,’’ and ‘‘subsequent loans.’’ 

(ii) Loan guarantees may be made 
under the BID program without regard 
to the size of the farming operation. 

(4) Loan eligibility requirements. In ad-
dition to the requirements set forth in 
this subpart, the requirements in 
§ 1980.175(b) of subpart B of part 1980 of 
this chapter regarding controlled sub-
stances are applicable. 

(5) Filing and processing 
preapplications and applications. If the 
applicant has already developed mate-
rial for an FmHA or its successor agen-
cy under Public Law 103–354 Farmer 
Programs loan or if the financial and 
production information required by 
§ 1980.113 of subpart B of part 1980 of 
this chapter is needed to document re-
payment ability or is required by the 
lender, § 1980.113 of subpart B of part 
1980 of this chapter may apply with the 
following exceptions: 

(i) Lines of credit will not be guaran-
teed. 

(ii) Timeframes for applicant/lender 
notification in § 1980.113 of subpart B of 
part 1980 of this chapter do not apply. 

(iii) If the application is submitted 
solely for a farm as defined in 
§ 1980.106(b) of subpart B of part 1980 of 
this chapter, Form FmHA or its suc-
cessor agency under Public Law 103–354 
410–1, ‘‘Application for FmHA or its 
successor agency under Public Law 103– 
354 Services,’’ or Form FmHA or its 
successor agency under Public Law 103– 
354 449–1, ‘‘Application for Loan and 
Guarantee,’’ will be used as an applica-
tion for assistance. 

(6) Evaluation of applications. If the 
application is developed and processed 
in accordance with § 1980.113 of subpart 

B of part 1980 of this chapter, the provi-
sions outlined in § 1980.114 of subpart B 
of part 1980 of this chapter applies with 
the following exceptions: 

(i) Timeframe requirements for the 
evaluation of applications and ref-
erences to the Approved Lender Pro-
gram are not applicable. 

(ii) County Committee reviews of ap-
plications processed under this section 
will not be required. If the loan ap-
proval official finds the applicant is 
not eligible, the applicant will be noti-
fied in writing of the reasons for dis-
approval and the opportunity given for 
an appeal as set out in subpart B of 
part 1900 of this chapter. 

(7) Terms of loan repayment. (i) Prin-
cipal and interest on the loan will be 
due and payable to coincide with the 
cash flow operating cycle of the busi-
ness. Installments will be scheduled for 
payment as agreed upon by the lender 
and borrower on terms that reasonably 
assure repayment of the loan. The first 
installment to include a repayment of 
principal may be scheduled for pay-
ment after the project is operable and 
has begun to generate income. How-
ever, such installment will be due and 
payable within 6 years from the date of 
the debt instrument and at least annu-
ally thereafter. All accrued interest 
will be due at least annually from the 
date of the debt instrument. In no case 
will interest be deferred. In granting a 
deferral of principal payment, the loan 
approval official must document based 
on pro forma financial statements and 
the nature of the crop that the deferral 
of payments is necessary. 

(ii) The lender must ensure that loan 
repayment is scheduled to eliminate 
the possibility of a balloon payment at 
the end of the loan. 

(8) BID agriculture loan purposes. 
Loans may be made only for the fol-
lowing purposes: 

(i) Operating purposes as outlined in 
§ 1980.175(c)(1) of subpart B of part 1980 
of this chapter except for those stipu-
lated in paragraphs (c)(1) (iv) and (vii) 
of that section. 

(ii) Real estate purposes as outlined 
in § 1980.180(c) of subpart B of part 1980 
of this chapter except for those stipu-
lated in paragraphs (c) (1) and (4) of 
that section. 
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(iii) Refinancing in accordance with 
paragraphs (c)(1) and (c)(2) of this sec-
tion and §§ 1980.411(a)(11), 1980.451(i)(19) 
and 1980.452 ADMINISTRATIVE C [ex-
cept 1980.452 ADMINISTRATIVE C 1(d)] 
of this subpart. 

(9) Sodbuster and swampbuster require-
ments. The provisions of exhibit M of 
subpart G of part 1940 of this chapter 
will apply to loans made to enterprises 
engaged in agricultural production. 

[57 FR 45969, Oct. 5, 1992, as amended at 58 FR 
34342, June 24, 1993; 58 FR 38952, July 21, 1993; 
58 FR 41172, Aug. 3, 1993; 58 FR 48300, Sept. 15, 
1993] 

§ 1980.499 [Reserved] 

§ 1980.500 OMB control number. 
The reporting and recordkeeping re-

quirements contained in this regula-
tion have been approved by the Office 
of Management and Budget and have 

been assigned OMB control number 
0575–0029. Public reporting burden for 
this collection of information is esti-
mated to vary from 5 minutes to 58 
hours per response, with an average of 
4 hours per response including time for 
reviewing instructions, searching exist-
ing data sources, gathering and main-
taining the data needed, and com-
pleting and reviewing the collection of 
information. Send comments regarding 
this burden estimate or any other as-
pect of this collection of information, 
including suggestions for reducing this 
burden, to the Department of Agri-
culture, Clearance Officer, OIRM, 
Room 404–W, Washington, DC 20250; and 
to the Office of Management and Budg-
et, Paperwork Reduction Project 
(OMB# 0575–XXXX), Washington, DC 
20503. 

[55 FR 19245, May 8, 1990] 
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APPENDIX A TO SUBPART E OF PART 1980—FORM FMHA 49-1, APPLICATION FOR LOAN 
AND GUARANTEE 
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APPENDIX B TO SUBPART E OF PART 
1980—CERTIFICATE OF INCUMBENCY 
AND SIGNATURE 

U.S. Department of Agriculture—Farmers Home 
Administration or its successor agency under 
Public Law 103–354 

I, (Name)llllll, 
(Title)llllllllllll of the Farmers 
Home Administration or its successor agen-
cy under Public Law 103–354, (FmHA or its 
successor agency under Public Law 103–354), 
an Agency of the United States Department 
of Agriculture, DO HEREBY CERTIFY that 
the following person holds the office of 
(State Director, State Program Loan Chief, 
District Director, or County Super-
visor)llllll of llll, for FmHA or its 
successor agency under Public Law 103–354 
and that the signature appearing below and 
that the signatures appearing above that 
person’s name on the following described 
document is the genuine signature of such 
person: 

1. Form(s) FmHA or its successor agency 
under Public Law 103–354 449–34, ‘‘Loan Note 
Guarantee,’’ datedlll relating to loan 
made by (Lender’s Name)llllll to (Bor-
rower’s Name)llllll, FmHA or its suc-
cessor agency under Public Law 103–354 Loan 
Identification No.llllll. 

2. Form(s) FmHA or its successor agency 
under Public Law 103–354 449–35, ‘‘Lender’s 
Agreement,’’ datedlll relating to loan 
made by (Lender’s Name)lllllll to 
(Borrower’s Name)lllllll, FmHA or 
its successor agency under Public Law 103– 
354 Loan Identification No.l. 

3. Form(s) FmHA or its successor agency 
under Public Law 103–354 449–36, ‘‘Assign-
ment Guarantee Agreement,’’ datedlll re-
lating to loan made by (Lender’s 
Name)lllllll to (Borrower’s 
Name)lllllll, FmHA or its successor 
agency under Public Law 103–354 Loan Iden-
tification No.l. 

Signaturelllllllllll (Name 
Type)lllllll. 

In witness whereof, I have hereunto signed 
my name this llll day of lllllll, 
19ll. 
Farmers Home Administration or its suc-
cessor agency under Public Law 103–354. 
By llllllllllllllllllllll

(Title) llllllllllllllllllll

APPENDIX C TO SUBPART E OF PART 
1980—GUIDELINES FOR LOAN GUAR-
ANTEES FOR ALCOHOL FUEL PRODUC-
TION FACILITIES 

(1) Alcohol production facility. An alcohol 
production facility is a facility in which al-
cohol, suitable for use by itself or in com-
bination with other substances as a sub-
stitute for petroleum or petrochemical feed-

stocks and not suitable for beverage pur-
poses, is manufactured from biomass. 

(2) The alcohol production facility includes 
all facilities necessary for the production 
and storage of alcohol and the processing of 
the by-products of alcohol production. The 
intent is to limit the alcohol and by-prod-
ucts processing facilities to those facilities 
which are necessary to yield marketable 
products and necessary for the financial suc-
cess of the project. Further refinements, 
such as gasoline blending or the construction 
of facilities which use the alcohol or by- 
products in another manufacturing process, 
are not considered part of the alcohol pro-
duction facility. 

(3) Application will be reviewed by both 
B&I personnel and the State Office engineer 
and forwarded to the National Office if ap-
proval is recommended. 

(4) The applicant should have a startup 
tangible book equity of 20–25 percent. (Ap-
praisal surplus and subordinated debt are not 
eligible equity items.) 

(5) Loan maturity maximums will be as 
follows: 

Real Estate=15–20 years 
Machinery & Equipment=10 years or less de-

pending on the estimated life of the equip-
ment involved 

Working Capital=3 years (It is assumed that 
the additional equity required for these 
projects will provide much of the working 
capital needs.) 

(6) Farmers Home Administration or its 
successor agency under Public Law 103–354 
will ordinarily only finance new facilities 
and will not get involved in the refinancing 
of existing ones. 

(7) Priority consideration will be given to 
the use of primary fuel other than petroleum 
or natural gas. 

(8) A positive energy balance must be indi-
cated and supported by appropriate data; i.e., 
the energy content of the alcohol produced 
at the alcohol production facility must be 
greater than the energy used to produce the 
alcohol and by-products. 

(9) Plant location, in relation to feed-
stocks, primary fuel and markets for product 
and by-products, will be an important con-
sideration. 

(10) Debt refinancing will only be consid-
ered in modest amounts and only when nec-
essary to provide a satisfactory lien position. 

(11) Feasibility studies are very important 
and required and will be prepared by com-
petent and knowledgeable independent par-
ties. 

(12) Participating lenders must either have 
expertise or the availability of expertise in 
this field. 

(13) The proposed operating managers must 
have experience in this or a related field. 

(14) Alcohol Fuel Production Facilities are 
eligible for assistance under the Drought and 
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Disaster (D&D) Guaranteed Loan and Dis-
aster Assistance for Rural Business Enter-
prises (DARBE) programs described in this 
subpart, and especially in appendix I and ap-
pendix K. Any such loan must meet the re-
quirements for D&D and DARBE loans. 

[52 FR 6522, Mar. 4, 1987, as amended at 53 FR 
40403, Oct. 17, 1988; 54 FR 5, Jan. 3, 1989, and 
54 FR 26946, June 27, 1989; 54 FR 42483, Oct. 17, 
1989] 

APPENDIX D TO SUBPART E OF PART 
1980—ALCOHOL PRODUCTION FACILI-
TIES PLANNING, PERFORMING, DE-
VELOPMENT AND PROJECT CONTROL 

(I) Design Policy. The borrower shall ensure 
or cause to be ensured that: 

(A) All project facilities are designed uti-
lizing accepted engineering practices and are 
conformed to applicable Federal, State and 
local codes and requirements. 

(B) Proven equipment and processes are 
employed in all project facilities unless an 
exception is granted by the Administrator or 
designee of the Farmers Home Administra-
tion or its successor agency under Public 
Law 103–354 (FmHA or its successor agency 
under Public Law 103–354) (‘‘Administrator’’) 
in accordance with paragraph (B)(2) hereof 
and pilot equipment or processes are used in-
stead. 

(1) Equipment and processes shall be con-
sidered ‘‘proven’’ if they have been success-
fully employed in other commercial facili-
ties. 

(2) Equipment and processes shall be con-
sidered pilot if they have not been used in a 
commercial operation but have been oper-
ated on a scale such that all design and ma-
terial problems have been identified and re-
solved and operations maintained to dem-
onstrate that the equipment and process 
may be successfully applied to the proposed 
commercial operation. Pilot equipment and 
processes may be considered for use in the 
project subject to the following: 

(a) The plans, specifications, and oper-
ational data for the applicable facilities are 
reviewed by the Administrator or designee 
and lender. If, in the opinion of FmHA or its 
successor agency under Public Law 103–354, 
the proposed processes or equipment are in-
sufficiently developed to assure reliable and 
successful operation of the project, proven 
processes and equipment will be utilized. 

(b) If pilot processes or equipment are 
used, the Administrator or designee will also 
require that: 

(i) Reasonable provision is made in the 
project for conversion to proven equipment 
or processes; and 

(ii) The borrower agrees to convert to prov-
en equipment or processes if conversion is 
necessary to protect the interest of the Gov-
ernment in the project. A reserve account for 

this conversion may be required. This ac-
count will not be an eligible loan purpose. 

(C) Facility and equipment design incor-
porates cost-effective primary fuel systems, 
energy recovery systems and conservation 
measures to the maximum extent that this 
is feasible and consistent with paragraphs 
(I), (A), and (B) of this appendix. 

(II) Technical Services. 
(A) The borrower is responsible for select-

ing engineering consultants with suitable ex-
perience, training and professional com-
petence in the design and construction of the 
project to assure that the completed project 
will operate at the prescribed levels of per-
formance. In discharging its responsibility 
the borrower will obtain or cause to be ob-
tained: 

(1) Full engineering services for design and 
construction inspection for all project facili-
ties. Resident inspection by qualified persons 
will be required. 

(2) Agreements for engineering or design/ 
build services which describe the project fa-
cilities in terms of the parameters critical to 
the successful operation of the project. The 
parameters shall include input quantities, 
conversion efficiency, rate of production and 
fuel consumption and product quality under 
normal operating conditions. The design pa-
rameters will be mutually agreed upon by 
the borrower, lender, the State Director and 
the project engineer, and may not be modi-
fied without the written concurrence of each 
of these parties. These agreements for engi-
neering or design/build services will require, 
or the borrower will otherwise obtain, assur-
ance satisfactory to the State Director that: 

(a) The project engineer will maintain ade-
quate insurance to protect the borrower, 
lender and the Government from incurring 
expenses resulting from errors and omissions 
of the engineer in performance of engineer-
ing services. 

(b) The project engineer will certify that 
only proven equipment and processes will be 
utilized in the proposed development. The 
State Director may request evidence of suc-
cessful operations of such proven equipment 
and process. If proven equipment or proc-
esses are not used in the project, the project 
engineer will identify these items and pro-
vide the information necessary for accept-
ance by the Administrator, borrower and 
lender in accordance with paragraph (I)(B)(2) 
of this appendix. 

(c) If used equipment or existing facilities 
are incorporated into the project, they must 
be inspected by the project engineer or by 
another qualified engineer of the borrower. 
This engineer will prepare a report describ-
ing the proposed facilities or equipment and 
will comment on their suitability for use in 
the project. The report will also identify the 
modifications necessary for successful inte-
gration into the project. A cost estimate will 
also be included comparing new equipment 
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and facilities to the proposed existing facili-
ties or used equipment. Consideration must 
be given to the relative energy requirements 
of used and new facilities and their relative 
operation and maintenance costs. 

(d) The project engineer or qualified indi-
viduals representing the manufacturer of 
principal equipment (or the designer/builder 
if the contractor has designed the plant) will 
visit the plant site at reasonable intervals 
for a period of one year after substantial 
completion of the project. Such personnel 
will be experienced in the proper operation 
and maintenance of applicable plant compo-
nents. A report will be presented to the bor-
rower within two weeks of each site visit ad-
vising the borrower of operation and mainte-
nance deficiencies. A copy of each report will 
be forwarded to the State Director and lend-
er by the borrower. 

(e) The project engineer will prepare or su-
pervise the preparation of a record drawing 
of all facilities. One copy will be submitted 
to the lender and the borrower. 

(f) The project engineer or another group 
acceptable to the State Director and lender 
will prepare an operation and maintenance 
manual and assist the borrower in the start- 
up of the project. The operation and mainte-
nance manual will describe the specific oper-
ation and maintenance procedures which 
must be performed for the project to operate 
at its rated capacity and efficiency and out-
line product testing, quality control, plant 
safety and emergency shut-down procedures. 

(g) The project engineer will assist the bor-
rower in determining acceptability of mate-
rials, equipment and construction during the 
construction period, review shop drawings, 
payment estimates and change orders, and 
assist in determining substantial completion 
of the project and final completion of indi-
vidual contracts. 

(1) The project is substantially complete 
when: 

(i) Construction is sufficiently completed 
in accordance with plans and specifications 
so that the project may be used for its in-
tended purpose, and; 

(ii) The project is producing products of 
the quantity and quality and at the conver-
sion and energy efficiencies proposed in the 
completed application submitted by the 
lender and borrower and approved by the 
FmHA or its successor agency under Public 
Law 103–354. 

(2) The State Director must concur that 
the project is substantially complete. The 
following evidence, in form and substance 
satisfactory to the State Director and lend-
er, must be submitted prior to such concur-
rence: 

(i) A certificate from the project engineer 
stating that all facilities are substantially 
complete. Engineers who design specialized 
equipment or processes must also certify 
that construction/fabrication is acceptable 

in accordance with plans and specifications 
previously approved by them. The certifi-
cation of the project engineer must be based 
upon a project start-up procedure where the 
complete project operates continuously to 
reach steady-state operating conditions. 
During this period contractors and engineers 
will identify and correct problems in oper-
ations, malfunctions in equipment, failure in 
materials and defects in workmanship. After 
this pre-startup, the certifying engineers 
will monitor project operations for a contin-
uous period of at least 72 hours or 3 consecu-
tive batch runs as appropriate to assure that 
all equipment is operating satisfactorily at 
rated capacity and efficiency. 

(ii) Copies of system operation and per-
formance data obtained during project start- 
up. 

(iii) Exceptions to substantial completion 
and a list of nonsubstantial items which 
must be completed prior to release of any 
contractor’s retainage. 

(3) If the project is not producing products 
of the required quantity or quality at the 
prescribed conversion efficiencies, even 
though the project is otherwise physically 
complete in accordance with paragraph (1)(i) 
of this subparagraph, the project engineer 
will prepare a report identifying the correc-
tive actions including an estimate of costs 
and additional time necessary to meet estab-
lished performance criteria. 

(4) The project must be certified to be sub-
stantially complete by an independent engi-
neer if any portion of the project has been 
designed or constructed by the borrower or 
the project engineer has participated in any 
portion of the construction. 

(B) Modification of plans and specifications 
will not be made without the written author-
ization of the project engineer. 

(C) The Administrator, State Director or 
their representative’s acceptance or concur-
rence in feasibility studies, preliminary en-
gineering reports, plans, specifications, con-
tract documents and payment estimates will 
not be construed as a representation of the 
adequacy of same, reliability of cost esti-
mates or quality of construction, nor will 
such acceptance or concurrence be deemed a 
waiver of any of the Government’s rights or 
remedies against any person or party. Re-
views and construction inspections by the 
Administrator, State Director or their rep-
resentatives are solely for the benefit of the 
Government and do not relieve the lender or 
borrower of their obligation to conduct 
project reviews and inspections. 

(III) Project Construction. 
(A) Borrower will not award contracts for 

the construction of any project facilities un-
less and until: 

(1) The borrower obtains applicable con-
struction permits, right-of-ways, licenses 
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and approvals of Federal, State and local au-
thorities for the construction of such facili-
ties. 

(2) The State Director concurs in applica-
ble plans, specifications and contract docu-
ments. Standard contract documents pre-
scribed for use in Federally assisted projects 
may be used as a guide for determining the 
minimum standards for contract accept-
ability. These standard documents are con-
tained in Guides 18 and 19 of subpart A of 
part 1942 of this chapter (available in any 
FmHA or its successor agency under Public 
Law 103–354 office). 

(B) The borrower has the responsibility, 
without recourse to the Government, for the 
settlement and satisfaction of all contrac-
tual and administrative issues arising out of 
procurements. This includes, but is not lim-
ited to, disputes, claims, protests of awards, 
or other matters of a contractual nature. 
Matters concerning violation of laws are to 
be referred to such local, State, or Federal 
authority as may have proper jurisdiction. 

(C) The borrower’s attorney will review ex-
ecuted contract documents including appli-
cable performance and payment bonds and 
provide a certificate to the borrower and 
lender that they have been properly executed 
and that the persons executing these docu-
ments have been properly authorized to do 
so. 

(D) In all contracts for construction or fa-
cility improvement awarded in excess of 
$100,000, the borrower will require bonds and 
a bank letter of credit or cash deposit in es-
crow, assuring performance and payment of 
100 percent of the contract cost. The surety 
will normally be in the form of performance 
and payment bonds. Such assurance shall re-
main in full force and effect through any 
warranty period. Companies providing per-
formance and payment bonds must hold a 
certificate of authority as an acceptable se-
curity on Federal bonds and eligible for list-
ing in Treasury circular 510 as amended and 
be legally doing business in the State the 
project is located. 

(E) Project Changes. Any change in the 
project which may affect collateral, its ulti-
mate financial viability or compliance with 
the conditional commitment must have 
prior approval of the lender and FmHA or its 
successor agency under Public Law 103–354. 

(1) Construction contracts will require that 
change orders receive prior approval from 
the lender when such changes: 

(a) Increase or decrease contract price, 
(b) Materially modify contract provisions, 
(c) Increase or decrease time of comple-

tion, 
(d) Affect project performance. 
(2) All change orders will be recorded on a 

chronologically numbered contract change 
order as they occur. Change orders will not 
be included in payment estimates until ap-
proved by the borrower, project engineer, the 

lender and concurred in by FmHA or its suc-
cessor agency under Public Law 103–354. 

(F) Warranty. 
(1) All major equipment must be guaran-

teed by the manufacturer to be free from de-
fects in workmanship and materials for a pe-
riod of one year after start-up of equipment. 

(2) Equipment purchased by a construction 
contractor or design builder and all other 
work shall be further warranted to be free 
from defect in material and workmanship by 
the contractor or the design builder for a pe-
riod of one year after substantial completion 
of the contract. 

(3) Applicable provisions to this effect 
shall be included in equipment purchase or-
ders or construction contracts. 

(G) Lease agreements. Where the right of 
use or control of any property or equipment 
not owned by the borrower is essential to the 
successful operation of the project during 
the life of the loan, such right will be evi-
denced by written agreements or contracts 
between the owner(s) of the property or 
equipment and the borrower. Lease agree-
ments shall not contain provisions for re-
stricted use of the site or facility, forfeiture 
or similiar cancellation clauses and shall 
provide for the right to transfer and lease 
without restriction. Such lease contracts or 
agreements shall be approved by the lender 
and FmHA or its successor agency under 
Public Law 103–354. 

(IV) Project Control. 
(A) Lender will adopt project control pro-

cedures to assure that loan funds are applied 
for costs or expenses properly attributable to 
the project (‘‘Eligible Project Costs’’) as pro-
posed in the completed application sub-
mitted by the lender and borrower and ap-
proved by the FmHA or its successor agency 
under Public Law 103–354. A project moni-
toring account (‘‘Project Monitoring Ac-
count’’) will be developed by lender for this 
purpose and concurred in by the State Direc-
tor. This account will be divided into suffi-
cient budget categories to permit adequate 
control of expenditures and identification of 
potential budget overruns. 

(B) The first advance (‘‘First Advance’’) of 
loan funds to the borrower will not com-
mence from the Project Monitoring Account 
prior to lender’s receipt of evidence that: 

(1) The borrower has made adequate provi-
sions for compliance with measures estab-
lished by FmHA or its successor agency 
under Public Law 103–354 to mitigate adverse 
historical and environmental impacts. 

(2) Applicable engineering, design/build, 
construction management, inspection and 
plant start-up service agreements have been 
obtained and accepted by the State Director 
and lender. 

(3) The project engineer has prepared a de-
tailed cost estimate and construction sched-
ule for all facilities related to the project. 
This estimate must indicate that the project 
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can be completed with the funds available as 
shown on the Form FmHA or its successor 
agency under Public Law 103–354 449–1, ‘‘Ap-
plication for Loan and Guarantee.’’ A rea-
sonable contingency amount will be included 
in the estimate. This contingency shall be at 
least 20 percent of the estimated project 
costs for which firm bids have not been re-
ceived plus 5 percent of project costs for 
which firm bids have been received. Con-
struction interest and inspection costs will 
be based upon a reasonable contingency for 
unforeseen delays in project completion. The 
estimate shall include a listing with associ-
ated costs of any proposed leasing arrange-
ments for property or equipment that is es-
sential to the successful operation of the 
project. 

(4) All funds necessary for construction of 
project facilities will be available when need-
ed. 

(5) The borrower has retained a project 
manager with sufficient experience and 
training to supervise project construction 
and engineering services on behalf of the bor-
rower. 

(C) After the first advance, future advances 
may be made from the Project Monitoring 
Account, in accordance with prudent lender 
practice, for all Eligible Project Costs estab-
lished in the Project Monitoring Account, 
provided these payments are made in accord-
ance with the terms of applicable contracts 
and are approved by the borrower and, when 
applicable, recommended by the project en-
gineer. 

(D) Payments for Eligible Project Costs in-
curred by the borrower prior to satisfaction 
of the conditions precedent to the first ad-
vance shall be made with borrower’s funds or 
other nonguaranteed loan funds only. These 
payments however, may be reimbursed 
through the Project Monitoring Account as 
authorized by the State Director after com-
pliance with Paragraph (IV)(B) hereof. The 
lender will not advance and the borrower 
will not be entitled to loan funds for reim-
bursement if such costs or expenses incurred 
by the borrower prior to the first advance, or 
at anytime thereafter, were for costs or ex-
penses other than Eligible Project Costs. 
Costs and expenses accruing from but not 
limited to, interest charges imposed by con-
struction, equipment, material or service 
contracts, penalty payments, damage 
claims, awards or settlements are not Eligi-
ble Project Costs unless specifically ap-
proved by the State Director. 

(E) The lender will monitor the progress of 
construction and undertake the reviews and 
project inspections necessary to reasonably 
assure that funds are paid for Eligible 
Project Costs and that problems in project 
development are expeditiously reported to 
the State Director. 

(F) The lender will prepare a monthly re-
port showing the expenditures made from 

each budget category of the Project Moni-
toring Account. This report will include a re-
view of construction progress including pro-
posed and approved contract change orders 
and, to the extend possible, identify prob-
lems or delays in construction or other mat-
ters which might affect successful startup of 
project. This report may be based upon infor-
mation received from the project engineer 
and borrower and/or independent observa-
tions of the lender. The report will be ini-
tialed by the borrower and project engineeer 
and submitted to the State Director. 

(G) Transfer of loan funds between estab-
lished or new categories of the Project Moni-
toring Account or any change in the total 
amount of funds committed to the project 
will be reported by the lender to the State 
Director as these changes occur. 

APPENDIX E TO SUBPART E OF PART 
1980—ENVIRONMENTAL ASSESSMENT 
GUIDELINES 

In completing an assessment, it is impor-
tant to understand the comprehensive na-
ture of the impacts which must be analyzed. 
Consideration must be given to all potential 
impacts associated with the construction of 
the project and its operation and mainte-
nance. The attainment of the project’s major 
objectives often induces or supports changes 
in population densities, land uses, commu-
nity services, transportation systems and re-
source consumption. The impacts of these 
activities must also be assessed. 

The environmental reviewer should consult 
with appropriate experts from Federal, State 
and local agencies, universities and other or-
ganizations or groups whose views could be 
helpful in the assessment of potential im-
pacts. In so doing, each discussion which is 
utilized in reaching a conclusion with re-
spect to the degree of an impact should be 
summarized in the assessment as accurately 
as possible and include name, title, phone 
number, and organization of the individual 
contacted, plus the date of contact. Related 
correspondence should be attached to the as-
sessment. 

The Farmers Home Administration or its 
successor agency under Public Law 103–354 
assessment should be prepared in the fol-
lowing format; it should address the listed 
items and questions and contain as attach-
ments the indicated descriptive materials, as 
well as the environmental information sub-
mitted by the applicant. 

These assessment guidelines have been de-
signed to cover the wide variety of impacts 
which may be encountered. Consequently, 
not every issue or potential impact raised in 
these guildlines may be relevant to each 
project. The purpose of the format is to give 
the preparer an understanding of a standard 
range of impacts, environmental factors and 
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issues which may be encountered. In pre-
paring an assessment, each topic heading 
identified by a roman numeral and each en-
vironmental factor listed under topic head-
ing IV, such as air quality for example, must 
be addressed. 

The amount of analysis and material that 
must be provided will depend upon the type 
and size of the project, the environment in 
which it is located and the range and com-
plexity of the potential impacts. The amount 
of analysis and detail provided, therefore, 
must be commensurate with the magnitude 
of the expected impact. The analysis of each 
environmental factor (i.e., water quality) 
must be taken to the point that a conclusion 
can be reached and supported concerning the 
degree of the expected impact with respect 
to that factor. 

(I) Project description and need. Identify the 
name, project number, location, and specific 
elements of the project along with their 
sizes, and, when applicable, their design ca-
pacities. Indicate the purpose of the project, 
FmHA or its successor agency under Public 
Law 103–354’s position regarding the need for 
it, and the extent or area of land to be con-
sidered as the project site. 

(II) Primary beneficiaries and related ac-
tivities. 

Identify any existing businesses or major 
developments that will benefit from the 
project and those which will expand or locate 
in the area because of the project. Specify by 
name, product, service, and operations in-
volved. 

Identify any related activities which are 
defined as interdependent parts of an FmHA 
or its successor agency under Public Law 
103–354 action. Such undertakings are consid-
ered interdependent parts whenever they ei-
ther make possible or support the FmHA or 
its successor agency under Public Law 103– 
354 action or are themselves induced or sup-
ported by the FmHA or its successor agency 
under Public Law 103–354 action or another 
related activity. These activities may have 
been completed in the very recent past and 
are now operational or they may reasonably 
be expected to be accomplished in the near 
future. Related activities may or may not be 
Federally permitted or assisted. When they 
are, identify the involved Federal agency(s). 

In completing the remainder of the assess-
ment, it must be remembered that the im-
pacts to be addressed are those which stem 
from the project, the primary beneficiaries, 
and the related activities. 

(III) Description of project area. Describe the 
project site and its present use. Describe the 
surrounding land uses; indicate the direc-
tions and distances involved. The extent of 
the surrounding land to be considered de-
pends on the extent of the impacts of the 
project, its related activities, and the pri-
mary beneficiaries. Unique or sensitive areas 
must be pointed out. These include residen-

tial, schools, hospitals, recreational, histor-
ical sites, beaches, lakes, rivers, parks, 
floodplains, wetlands, dunes, estuaries, bar-
rier islands, natural landmarks, unstable 
soils, steep slopes, aquifer recharge areas, 
important farmlands and forestlands, prime 
rangelands, endangered species habitats, or 
other delicate or rare ecosystems. 

Attach adequate location maps of the 
project area, as well as (1) a U.S. Geological 
Survey ‘‘15 minute’’ (‘‘71⁄2 minute’’ if avail-
able) topographic map which clearly delin-
eates the area and the location of the project 
elements, (2) the Department of Housing and 
Urban Development’s floodplain map(s) for 
the project area, (3) site photos, (4) if com-
pleted, a standard soil survey for the project 
and, (5) if available, an aerial photograph of 
the site. When necessary for descriptive pur-
poses or environmental analysis, include 
land use maps or other graphic information. 
All graphic materials shall be of high quality 
resolution. 

(IV) Environmental impact. 
(1) Air Quality—Discuss, in terms of the 

amounts and types of emissions to be pro-
duced, all aspects of the project including 
beneficiaries’ operations and known indirect 
effects (such as increased motor vehicle traf-
fic) which will affect air quality. Indicate 
the existing air quality in the area. Indicate 
if topographical or meteorological condi-
tions hinder or affect the dispersals of air 
emissions. Evaluate the impact on air qual-
ity given the types and amounts of projected 
emissions, the existing air quality and topo-
graphical and meteorological conditions. 
Discuss the project’s consistency with the 
State’s air quality implementation plan for 
the area, the classification of the air quality 
control region within which the project is lo-
cated, and the status of compliance with air 
quality standards within that region. Cite 
any contacts with appropriate experts and 
agencies which must issue necessary per-
mits. 

(2) Water Quality—Discuss, in terms of 
amounts and types of effluents all aspects of 
the project, including primary beneficiaries’ 
operations and known indirect effects which 
will affect water quality. Indicate the exist-
ing water quality of surface and/or under-
ground water to be affected. Evaluate the 
impacts of the project on this existing water 
quality. Indicate if an aquifer recharge area 
is to be adversely affected. If the project lies 
within or will affect a sole source aquifer re-
charge area as designated by the Environ-
mental Protection Agency (EPA), contact 
the appropriate EPA regional office to deter-
mine if its review is necessary. If it is, at-
tach the results of its review. 

Indicate the source and available supply of 
raw water and the extent to which the addi-
tional demand will affect the raw water sup-
ply. Describe the wastewater treatment sys-
tem(s) to be used and indicate their capacity 
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and their adequacy in terms of the degree of 
treatment provided. Discuss the characteris-
tics and uses of the receiving waters for any 
sources of discharge. If the treatment sys-
tems are or will be inadequate or overloaded, 
describe the steps being taken for necessary 
improvements and their completion dates. 
Compare such dates to the completion date 
of the FmHA or its successor agency under 
Public Law 103–354 project. Analyze the im-
pacts on the receiving water during any esti-
mated period of inadequate treatment. 

Discuss the project’s consistency with the 
water quality planning for the area, such as 
EPA’s Section 208 areawide waste treatment 
management plan. Describe how surface run-
off is to be handled and the effect of erosion 
on streams. 

Evaluate the extent to which the project 
may create shortages for or otherwise ad-
versely affect the withdrawal capabilities of 
other present users of the raw water supply, 
particularly in terms of possible human 
health, safety, or welfare problems. 

For projects utilizing a groundwater sup-
ply, evaluate the potential for the project to 
exceed the safe pumping rate for the aquifer 
to the extent that it would (1) adversely af-
fect the pumping capability of present users, 
(2) increase the likelihood of brackish or 
saltwater intrusion, thereby decreasing 
water quality, or (3) substantially increase 
surface subsidence risks. 

For projects utilizing a surface water sup-
ply, evaluate the potential for the project to 
(1) reduce flows below the minimum required 
for the protection of fish and wildlife or (2) 
reduce water quality standards below those 
established for the stream classification at 
the point of withdrawal or the adjacent 
downstream section. 

Cite contacts with appropriate experts and 
agencies that must issue necessary permits. 

(3) Solid Waste Management—Indicate all 
aspects of the project, including primary 
beneficiaries’ operations, and known indirect 
effects which will necessitate the disposal of 
solid wastes. Indicate the kinds and expected 
quantities of solid wastes involved and the 
disposal techniques to be used. Evaluate the 
adequacy to these techniques especially in 
relationship to air and water quality. Indi-
cate if recycling or resource recovery pro-
grams are or will be used. Cite any contacts 
with appropriate experts and agencies that 
must issue necessary permits. 

(4) Land Use—Given the description of land 
uses as previously indicated, evaluate (a) the 
effect of changing the land use of the project 
site and (b) how this change in land use will 
affect the surrounding land uses and those 
within the project’s area of environmental 
impact. Particularly address the potential 
impacts to the unique or sensitive areas dis-
cussed under Section III, Description of 
Project Area. Also address any changes in 
land use which may result from demand for 

feedstock for the plant’s operation. Describe 
the existing land use plan and zoning restric-
tions for the project area. Evaluate the con-
sistency of the project and its impacts with 
these plans. 

(5) Transportation—Describe available fa-
cilities such as highways and rail. Discuss 
whether the project will result in an increase 
in motor vehicle traffic and the existing 
roads’ ability to safely accommodate this in-
crease. Indicate if additional traffic control 
devices are to be installed. Describe new 
traffic patterns which will arise because of 
the project. Discuss how these new traffic 
patterns will affect the land uses described 
above, especially residential, hospitals, 
schools, and recreational. Describe the con-
sistency of the project’s transportation im-
pacts with the transportation plans for the 
area and any air quality control plans. Cite 
any contact with appropriate experts. 

(6) Natural Environment—Indicate all as-
pects of the project, including construction, 
beneficiaries’ operations, and known indirect 
effects which will affect the natural environ-
ment including wildlife, their habitats, and 
unique natural features. Cite contacts with 
appropriate experts. If an area listed on the 
National Registry of Natural Landmarks 
may be affected, consult with the Depart-
ment of Interior and document these con-
sultations and any agreements reached re-
garding avoidance or mitigation of potential 
adverse impacts. 

(7) Human Population—Indicate the num-
ber of people to be relocated and arrange-
ments being made for this relocation. Dis-
cuss how impacts resulting from the project 
such as changes in land use, transportation 
changes, air emissions, noise, odor, etc., will 
effect nearby residents and their lifestyles or 
users of the project area and surrounding 
areas. Cite contacts with appropriate ex-
perts. 

(8) Construction—Indicate the potential ef-
fects of construction of the project on air 
quality, water quality noise levels, solid 
waste disposal, soil erosion and siltation. De-
scribe the measures that will be employed to 
limit adverse effects. Give particular consid-
eration to erosion, stream siltation, and 
clearing operations. 

(9) Energy Impacts—Indicate the project’s 
and its primary beneficiaries’ effects on the 
area’s existing energy supplies. This discus-
sion should address not only the direct en-
ergy utilization, but any major indirect uti-
lization resulting from the siting of the 
project. Describe the availability of these 
supplies to the project site. Discuss whether 
the project will utilize a large share of the 
remaining capacity of an energy supply or 
will create a shortage of such supply. Discuss 
any steps to be taken to conserve energy. 

(10) Discuss any of the following areas 
which may be relevant: noise, vibrations, 
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safety, seismic conditions, fire prone loca-
tions, radiation, and aesthetic consider-
ations. Cite any discussions with appropriate 
experts. 

(V) Coastal Zone Management Act. 
Indicate if the project is within or will im-

pact a coastal area defined as such by the 
state’s approved Coastal Zone Management 
Program. If so, consult with the State agen-
cy responsible for the Program to determine 
the project’s consistency with it. The results 
of this coordination shall be included in the 
assessment and considered in completing the 
environmental impact determination and en-
vironmental findings, 

(VI) Compliance with Advisory Council on 
Historic Preservation’s regulations. 

In this section, the environmental reviewer 
shall detail the steps taken to comply with 
the above regulations as specified in Subpart 
F of Part 1901 of this Chapter. First, indicate 
that the National Register of Historic 
Places, including its monthly supplements, 
has been reviewed and whether there are any 
listed properties located within the area to 
be affected by the project. Second, indicate 
the steps taken such as historical/archeo-
logical surveys to determine if there are any 
properties eligible for listing located within 
the affected area. Summarize the results of 
the consultation with the State Historic 
Preservation Officer (SHPO) and attach ap-
propriate documentation of the SHPO’s 
views. Discuss the views of any other experts 
contacted. Based upon the above review 
process and the views of the SHPO, state 
whether or not an eligible or listed property 
will be affected. 

If there will be an effect, discuss all of the 
steps and protective measures taken to com-
plete the Advisory Council’s regulations. De-
scribe the affected property and the nature 
of the effect. Attach to the asessment the re-
sults of the coordination process with the 
Advisory Council on Historic Preservation. 

(VII) Compliance with the Wild and Scenic 
Rivers Act. 

Indicate whether the project will affect a 
river or portion of it which is either included 
in the National Wild and Scenic Rivers Sys-
tem or designated for potential addition to 
the System. This analysis shall be conducted 
through discussions with the appropriate re-
gional office of the National Park Service or 
the Forest Service when its lands are in-
volved, as well as the appropriate State 
agencies having implementation authorities. 
A summary of discussions held or any re-
quired formal coordination shall be included 
in the assessment. 

(VIII) Compliance with the Endangered 
Species Act. 

Indicate whether the project will either (1) 
affect a listed endangered or threatened spe-
cies or critical habitat or (2) adversely affect 
a proposed critical habitat for an endangered 
or threatened species or jeopardize the con-

tinued existence of a proposed endangered or 
threatened species. This analysis shall be 
conducted in consultation with the Fish and 
Wildlife Service and the National Marine 
Fisheries Service, when appropriate. 

The results of any required coordination 
shall be included in the assessment along 
with any completed biological opinion and 
mitigation measures to be required for the 
project. These factors shall be considered in 
completing the environmental impact deter-
mination. 

(IX) Compliance with Executive Order 
11988, Floodplain Management, and Execu-
tive Order 11990, Protection of Wetlands. 

Indicate whether the project is either lo-
cated within a 100-year floodplain (500-year 
floodplain for a critical action) or a wetland 
or will impact a floodplain or wetland. If so, 
determine if there is a practicable alter-
native project or location. If there is no such 
alternative, determine whether all prac-
ticable mitigation measures are included in 
the project and document as an attachment 
these determinations and the steps taken to 
inform the public, locate alternatives, and 
mitigate potential adverse impacts. See the 
U.S. Water Resource Council’s Floodplain 
Management Guidelines for more specific 
guidance. 

(X) State Environmental Policy Act. 
Indicate if the proposed project is subject 

to a State environmental policy act or simi-
lar regulation. Summarize the results of 
compliance with these requirements and at-
tach available documentation. 

(XI) Consultation requirements. 
Attach the comments of any State or local 

agency received through the implementation 
of Executive Order 12372, Intergovernmental 
Review of Federal Programs. 

(XII) Environmental analysis of partici-
pating Federal agency. 

Indicate if another federal agency is par-
ticipating in the project either through the 
provision of additional funds, a companion 
project, or a permit review authority. Sum-
marize the results of the involved agency’s 
environmental impact analysis and attach 
available documentation. 

(XIII) Reaction to project. 
Discuss any negative comments or public 

views raised about the project and the con-
sideration given to these comments. Indicate 
whether a public hearing or public informa-
tion meeting has been held either by the ap-
plicant or FmHA or its successor agency 
under Public Law 103–354 to include a sum-
mary of the results and any objections 
raised. Indicate any other examples of the 
community’s awareness of the project, such 
as newspaper articles or public notifications. 

(XIV) Cumulative impacts. 
Summarize the cumulative impacts of this 

project and the related activities. Give par-
ticular attention to land use changes and air 
and water quality impacts. Summarize the 
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1 Footnotes appear at the end of Form. 

results of the environmental impact analysis 
done for any of these related activities and/ 
or your discussion with the sponsoring agen-
cies. Attach available documentation of the 
analysis. 

(XV) Adverse impact. 
Summarize the potential adverse impacts 

of the proposal as pointed out in the above 
analysis. 

(XVI) Alternatives. 
Discuss the feasibility of alternatives to 

the project and their environmental impacts. 
These alternatives should include (a) alter-
native location, (b) alternative designs, (c) 
alternative projects having similar benefits, 
and (d) no project. 

(XVII) Mitigation measures. 
Describe any measures which will be taken 

or required by FmHA or its successor agency 
under Public Law 103–354 to avoid or miti-
gate the identified adverse impacts. Such 
measures shall be included as special re-
quirements or provisions to the offer of fi-
nancial assistance. 

APPENDIX F TO SUBPART E OF PART 
1980—CONDITIONAL COMMITMENT FOR 
GUARANTEE 

USDA-FMHA OR ITS SUCCESSOR AGENCY 
UNDER PUBLIC LAW 103–354 

Form FmHA or its successor agency under 
Public Law 103–354 449–14 
(Rev. 12–89) 
FORM APPROVED 
OMB NO. 0575–0024 
TO: Lender lllllllllllllllll

Case No. lllllllllllllllllll

Lender’s Address llllllllllllll

State llllllllllllllllllll

Borrower llllllllllllllllll

County lllllllllllllllllll

Type of Loan llllllllllllllll

Principal Amount of Loan lllllllll

$ lllllllllllllllllllllll

From an examination of information sup-
plied by the Lender on the above proposed 
loan, the county committee certification or 
recommendation, if required, and other rel-
evant information deemed necessary, it ap-
pears that the transaction can properly be 
completed. 

Therefore, the United States of America 
acting through the Farmers Home Adminis-
tration or its successor agency under Public 
Law 103–354 (FmHA or its successor agency 
under Public Law 103–354) hereby agrees 
that, in accordance with applicable provi-
sions of the FmHA or its successor agency 
under Public Law 103–354 regulations pub-
lished in the Federal Register and related 
forms, it will execute Form(s) FmHA or its 
successor agency under Public Law 103–354 
449–34, ‘‘Loan Note Guarantee,’’ subject to 
the conditions and requirements specified in 
said regulations and below. 

The Loan Note Guarantee fee payable by 
the Lender to FmHA or its successor agency 
under Public Law 103–354 will be the amount 
as specified in the regulations on the date of 
this Conditional Commitment for Guarantee. 
The interest rate for the loan is 1 llll% 
and, if applicable, the loan subsidy rate IS 
llll% 1. If a variable rate is used, it must 
be tied to a base rate which cannot change 
more often than llll 2 and must be pub-
lished periodically in a financial publication 
specifically agreed to by the Lender and Bor-
rower. 

A Loan Note Guarantee will not be issued 
until the Lender certifies as required in 7 
CFR 1980.60 that there has been no adverse 
change(s) in the Borrower’s financial condi-
tion, nor any other adverse change in the 
Borrower’s condition during the period of 
time from FmHA or its successor agency 
under Public Law 103–354’s issuance of the 
Conditional Commitment for Guarantee to 
issuance of the Loan Note Guarantee. The 
Lender’s certification must address all ad-
verse changes and be supported by financial 
statements of the Borrower and its guaran-
tors not more than 60 days old at the time of 
certification. As used in this paragraph only, 
the term ‘‘Borrower’’ includes any parent, 
affiliate, or subsidiary of the Borrower. 

This agreement becomes null and void un-
less the conditions are accepted by the Lend-
er and Borrower within 60 days from date of 
issuance by FmHA or its successor agency 
under Public Law 103–354. Any negotiations 
concerning these conditions must be com-
pleted by that time. 

Except as set out below, the purposes for 
which the loan funds will be used and the 
amounts to be used for such purposes are set 
out on the Request for Loan Note Guarantee, 
the Request for Guarantee Operating Loan 
Line of Credit, Emergency Livestock Loan, 
or Economic Emergency Loan, or the Appli-
cation for Loan and Guarantee. Once this in-
strument is executed and returned to FmHA 
or its successor agency under Public Law 
103–354, no major change of conditions or ap-
proved loan purpose as listed on the forms 
will be considered. Additional Conditions 
and Requirements including Source and Use 
of Funds:3 

This conditional commitment will expire 
on llll 4 unless the time is extended in 
writing by FmHA or its successor agency 
under Public Law 103–354, or upon the Lend-
er’s earlier notification to FmHA or its suc-
cessor agency under Public Law 103–354 that 
it does not desire to obtain an FmHA or its 
successor agency under Public Law 103–354 
guarantee. 
UNITED STATES OF AMERICA 
BY: lllllllllllllllllllll

Date: llllllllllllllllllll
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FmHA or its successor agency under Public 
Law 103–354 (Title) llllllllllll

ACCEPTANCE OF CONDITIONS 

To: Farmers Home Administration or its 
successor agency under Public Law 103–354 
(FmHA or its successor agency under Public 
Law 103–354)5 
The conditions of this Conditional Commit-
ment for Guarantee including attachments 
are acceptable and the undersigned intends 
to proceed with the loan transaction and re-
quest issuance of a Loan Note Guarantee 
within llll days. 
llllllllllllllllllllllll

(Name of Lender) 
By: lllllllllllllllllllll

(Signature of Lender) 
6  lllllllllllllllllllllll

(Signature for Borrower) 
llllllllllllllllllllllll

1 Insert fixed interest rate or, if authorized 
by regulations, variable interest rate fol-
lowed by a ‘‘V’’ and the appropriate loan sub-
sidy rate, if applicable. 

2 Insert the period prescribed in the appli-
cable FmHA or its successor agency under 
Public Law 103–354 regulation. For B&I loans 
‘‘quarterly’’ and for CP loans ‘‘annually’’ 
will be inserted in this space. 

3 Insert any additional conditions or re-
quirements in this space or on an attach-
ment referred to in this space; otherwise, in-
sert ‘‘NONE’’. 

4 FmHA or its successor agency under Pub-
lic Law 103–354 will determine the expiration 
date of this contract. Consideration will be 
given to the date indicated by the lender in 
the acceptance of conditions. If construction 
is involved the expiration date will cor-
respond with the projected completion of the 
project. 

5 Return completed and signed copy of this 
form to FmHA or its successor agency under 
Public Law 103–354 issuing office. 

6 Required in B&I, CP, and RH-MF cases, 
not in other cases. 

[55 FR 11139, Mar. 27, 1990] 

APPENDIX G TO SUBPART E OF PART 1980 
[RESERVED] 

APPENDIX H TO SUBPART E OF PART 
1980—SUGGESTED FORMAT FOR THE 
OPINION OF THE LENDER’S LEGAL 
COUNSEL 

(Legal Opinion to be Retyped on Lender’s 
Counsel’s Letterhead) 

To: (Name of Lender). 
I/We have acted as counsel to (Lender) 

llll in connection with a $ (amount) 
llll (type) llll loan by the (Lender) 
llll (hereinafter ‘‘the Lender’’ to (Bor-
rower) llll (hereinafter ‘‘Borrower’’), the 

terms of which loans are set forth in a cer-
tain Loan Agreement (hereinafter ‘‘the Loan 
Agreement’’) executed by the Lender and 
Borrower on (date) llll. 

In connection with this loan, I/we have ex-
amined: 

1. The corporate records of Borrower, in-
cluding its Articles of Incorporation, By- 
Laws and Resolutions of its Board of Direc-
tors. 

2. The Loan Agreement between the Lend-
er and Borrower. 

3. The Security Agreement executed by 
Borrower on (date) llll. 

4. The Guaranty (where applicable) exe-
cuted on (date) llll by (personal guaran-
tors) llll. 

5. Financing Statements executed by Bor-
rower and the Lender. 

6. Real Estate Mortgages dated llll and 
executed by Borrower in favor of the Lender. 

7. Real Estate Mortgages dated llll 

and/or other security documents 
datedllll executed by (personal guaran-
tors) llll in favor of the Bank. 

8. The appropriate title and/or lien 
searches relating to Borrower’s property. 

9. The pledge of stock and instruments re-
lated thereto. 

10. Such other materials, including rel-
evant provisions of the laws of this state as 
I/we have deemed pertinent as a basis for 
rendering the opinion hereafter set forth. 

In Some Circumstances 

11. Lease(s) between Borrower and (lessor’s 
name) llll for the rental of (property 
being rented) llll, (if real property, give 
the address of the premises; if machinery 
equipment, etc., give brief, precise descrip-
tion of property for a (length of lease) 
llll term commencing on (date) llll. 

Based on the foregoing examinations, I am/ 
we are of the opinion and advise you that: 

1. Borrower is a duly organized corporation 
in good standing under the laws of the Com-
monwealth/State of (State) llll. 

2. Borrower has the necessary corporate 
power to authorize and has taken the nec-
essary corporate action to authorize the 
Loan Agreement and to execute and deliver 
the Note, Security Agreement, Financing 
Statement, and Mortgage. Said instruments 
hereinafter collectively referred to as the 
‘‘Loan Instruments.’’ 

3. The Loan Instruments were all duly au-
thorized, executed, and delivered and con-
stitute the valid and legally binding obliga-
tion of the Borrower and collectively create 
and valid (first) lien upon or valid security 
interest in favor of the Lender, in the secu-
rity covered thereby, and are enforceable in 
accordance with their terms except to the 
extent that the enforceability (but not the 
validity) thereof may be limited by laws of 
bankruptcy, insolvency, or other laws gen-
erally affecting creditors’ rights. 
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4. The execution and delivery of the Loan 
Instruments and compliance with the provi-
sions thereof under the circumstances con-
templated thereby did not, do not and will 
not in any material respect conflict with, 
constitute default under, or contravene any 
contract or agreement or other instrument 
to which the Borrower is a party or any ex-
isting law, regulation, court order, or con-
sent decree or device to which the Borrower 
is subject. 

5. All applicable Federal, State and local 
tax returns and reports as required have 
been duly filed by Borrower and all Federal, 
State and local taxes, assessments and other 
governmental charges imposed upon Bor-
rower or its respective assets, which are due 
and payable, have been paid. 

6. The guaranty has been duly executed by 
the Guarantors and is a legal, valid and bind-
ing joint and several obligations of the Guar-
antors, enforceable in accordance with its 
terms, except to the extent that the enforce-
ability (but not the validity) thereof may be 
limited by laws of bankruptcy, insolvency, 
or other laws generally affecting creditors’ 
rights. 

7. All necessary consents, approvals, or au-
thorizations of any governmental agency or 
regulatory authority or of stockholders 
which are necessary have been obtained. The 
improvements and the use of the property 
comply in all respects with all Federal, 
State, and local laws applicable thereto. 

8. (In cases involving subordinate or other 
than first lien position) That the mortgage/ 
deed of trust on Borrower’s real estate and 
(fixtures, e.g., machinery and equipment) 
and the security interest on (type of collat-
eral, e.g., machinery and equipment, ac-
counts, receivables and inventory) both 
given as security to the Lender for the Loan, 
will be subordinate to (first mortgagee) 
llll given as security for a loan in the 
amount of $llll and the security interest 
in Borrower’s (type of collateral, e.g., ac-
counts inventory) llll given to (secured 
creditor) llll as security for a loan (state 
type of loan, i.e., revolving line of credit, 
llll if known) in the amount of $llll. 

9. That there are no liens, as of the date 
hereof, on record with respect to the prop-
erty of Borrower other than those set forth 
above. 

10. There are no actions, suits or pro-
ceedings pending or, to the best of our 
knowledge, threatened before any court or 
administrative agency against Borrower 
which could materially adversely affect the 
financial condition and operations of Bor-
rower. 

11. Borrower has good and marketable title 
to the real estate security free and clear of 
all liens and encumbrances other than those 
set forth above. I/we have no knowledge of 
any defect in the title of the Borrower to the 
property described in the Loan Instruments. 

12. Borrower is the absolute owner of all 
property given to secure the repayment of 
the loan, free and clear of all liens, encum-
brances, and security interests. 

13. Duly executed and valid functioning 
statements have been filed in all offices in 
which it is necessary to file financing state-
ments to fully perfect the security interests 
granted in the Loan Instruments. 

14. Duly executed real estate mortgages/ 
deeds of trust have been recorded in all of-
fices in which it is necessary to record to 
fully perfect the security interests granted 
in the Loan Instruments. 

15. (IN SOME OTHER CIRCUMSTANCES) 
The Indemnification Agreemnt has been duly 
executed by the Indemnitors and is a legal, 
valid and binding joint and several obliga-
tion of the Indemnitors, enforceable in ac-
cordance with its terms, except to the extent 
that the enforceability (but not the validity) 
thereof may be limited by laws of bank-
ruptcy, insolvency, or other laws generally 
affecting creditors’ rights. 

16. That the lease contains a valid and en-
forceable right of assignment and right of re-
assignment, enforceable in accordance with 
its terms, except to the extent the enforce-
ability (but not the validity) thereof may be 
limited by laws of bankruptcy, insolvency, 
or other laws generally affecting creditors’ 
rights. 

17. The Lender’s lien has been duly noted 
on all motor vehicle titles, stock certificates 
or other instruments where such notations 
are required for proper perfection of security 
interests therein. 

18. That a valid pledge of the outstanding 
and unissued stock and/or shares of Borrower 
has been obtained and the Lender has a val-
idly perfected and enforceable security inter-
est in the shares/stock of Borrower, except to 
the extent the enforceability thereof may be 
limited by laws of bankruptcy, insolvency, 
or other laws generally affecting creditors 
rights. 

[52 FR 6522, Mar. 4, 1987] 

APPENDIX I TO SUBPART E OF PART 
1980—INSTRUCTIONS FOR LOAN GUAR-
ANTEES FOR DROUGHT AND DISASTER 
RELIEF 

A. In general. Drought and Disaster (D&D) 
guaranteed loans are authorized by section 
331 (‘‘Disaster Assistance for Rural Business 
Enterprises’’) of the Disaster Assistance Act 
of 1988, which provides for guarantees of up 
to 90 percent of the unpaid principal amount 
of qualifying loans. Interest and protective 
advances are not covered by the guarantee. 
Drought and Disaster Guaranteed Loans may 
be either to assist in alleviating financial 
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distress caused to rural business entities, di-
rectly or indirectly, by drought, hail, exces-
sive moisture, or related conditions occur-
ring in 1988, or to assist such entities that re-
finance or restructure debt as a result of 
losses incurred, directly or indirectly, be-
cause of such natural disasters. Where used 
in this appendix, the term ‘‘natural dis-
aster(s)’’ refers only to drought, hail, exces-
sive moisture, and related conditions occur-
ring in 1988. All provisions of Subparts A and 
E of Part 1980 of this chapter apply to D&D 
loans, except as provided in this appendix. 
All forms used in connection with a D&D 
loan will be those used in connection with a 
B&I guaranteed loan, except for the fol-
lowing three forms that are incorporated in 
this Appendix I of this Subpart E, made a 
part hereof, and appear in the FEDERAL REG-
ISTER following the body of this appendix as 
Exhibits A, B, and C in the following order: 

(1) Form FmHA or its successor agency 
under Public Law 103–354 1980–68, ‘‘Lender’s 
Agreement—Drought and Disaster Guaran-
teed Loans,’’ will be used instead of Form 
FmHA or its successor agency under Public 
Law 103–354 449–35, ‘‘Lender’s Agreement.’’ 

(2) Form FmHA or its successor agency 
under Public Law 103–354 1980–69, ‘‘Loan Note 
Guarantee—Drought and Disaster Guaran-
teed Loans,’’ will be used instead of Form 
FmHA or its successor agency under Public 
Law 103–354 449–34, ‘‘Loan Note Guarantee.’’ 

(3) Form FmHA or its successor agency 
under Public Law 103–354 1980–70, ‘‘Assign-
ment Guarantee Agreement—Drought and 
Disaster Guaranteed Loans,’’ will be used in-
stead of Form FmHA or its successor agency 
under Public Law 103–354 449–36, ‘‘Assign-
ment Guarantee Agreement.’’ 

B. Loan purpose. Except for 
§§ 1980.411(a)(11), 1980.412, and section C., 
below, loan procees may be used for purposes 
described in § 1980.411(a) if such use of loan 
proceeds will assist in alleviating financial 
distress caused, directly or indirectly, by 
drought, hail, excessive moisture, or related 
conditions which occurred in 1988. In lieu of 
the debt refinancing requirements in 
§ 1980.411(a)(11), the following refinancing re-
quirements apply to D&D loans. Loan pro-
ceeds to be used for refinancing must be used 
solely for refinancing or restructuring of 
debts as a result of losses incurred, directly 
or indirectly, as a result of drought, hail, ex-
cessive moisture, or related condition occur-
ring in 1988, and such refinancing or restruc-
turing of debt(s) must be essential for the 
borrower to meet its financial obligations in 
a timely fashion. In addition, D&D loan pro-
ceeds may be used for hotels, motels, tourist 
or recreation facilities which meet the eligi-
bility requirements for D&D guaranteed 
loans. 

C. Ineligible loan purposes. See § 1980.412. Ex-
cept for hotels, motels, tourist and recre-
ation facilities mentioned in section B of 

this appendix, purposes listed as ineligible 
B&I loan purposes are ineligible D&D loan 
purposes. In addition, D&D guaranteed loans 
may not be used for: 

(1) Business expansion, acquisition of real 
estate, machinery, equipment, inventory, 
other goods or services, or for any other pur-
pose unless related directly to the financial 
distress or loss that is the basis for the D&D 
guaranteed loan. 

(2) Any eligible agricultural production 
purpose if annual tillage of the soil is in-
volved. 

(3) Refinancing or restructuring debt(s) 
which are or were in payment default more 
than 60 consecutive days during the 12 
months preceding the date of the adverse fi-
nancial effect of the natural disaster of 1988 
upon the borrower. 

D. Transactions which will not be guaran-
teed. In addition to transactions listed in 
§ 1980.413, FmHA or its successor agency 
under Public Law 103–354 will not guarantee: 

(1) D&D guaranteed loan(s) to any bor-
rower if the total cumulative principal 
amount of D&D guaranteed loan(s) to that 
borrower would exceed $500,000, or 

(2) Any D&D guaranteed loan if the com-
pleted application is not received by FmHA 
or its successor agency under Public Law 
103–354 on or before September 30, 1991. 

E. Borrower equity requirements. See 
§ 1980.441. In lieu of the borrower equity re-
quirements in § 1980.441, paragraphs (a) and 
(b), the following applies to D&D loans. 
Tangibles balance sheet equity must be posi-
tive when the Loan Note Guarantee is 
issued. Equity must be such that, when con-
sidered with other credit factors, repayment 
of the loan and the continued success of the 
business operation are reasonably assured. 
Requirements of § 1980.441(c) apply to D&D 
guaranteed loans. 

F. Filing and processing preapplications and 
applications. See § 1980.451. All requirements 
of § 1980.451 remain in effect. But, in addition 
to the information required as part of a 
preapplication under § 1980.451(f), and unless 
previously submitted, as a part of an applica-
tion under § 1980.451(i) evidence is required 
which demonstrates: 

(1) The causal relationship between a 1988 
natural disaster and the financial distress or 
loss upon which the preapplication or appli-
cation is based; and, 

(2) That the amount of the loan requested 
is not greater than the amount necessary for 
curing the problems caused by the natural 
disaster. Financial distress or loss shall be 
determined on the basis of a comparison of 
financial data for comparable periods of time 
and need not necessarily be based on data at 
the year’s end. Evidence submitted may in-
clude, but is not limited to, the following: 

(a) Evidence of financial loss or distress 
(including loss or distress caused by business 
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1 Public reporting burden for this collec-
tion of information is estimated to average 
1.5 hours per response, including the time for 
reviewing instructions, searching existing 
data sources, gathering and maintaining the 
data needed, and completing and reviewing 
the collection of information. Send com-
ments regarding this burden estimate or any 
other aspect of this collection of informa-
tion, including suggestions for reducing this 
burden to, Department of Agriculture, Clear-
ance Officer, OIRM, Room 404–W, Wash-
ington, DC 20250; and to the Office of Man-
agement and Budget, Paperwork Reduction 
Project (OMB No. 0575–0029), Washington, DC 
20503. 

interruption) resulting from physical dam-
age caused by natural disaster, or 

(b) Evidence that the financial loss and/or 
distress of the business is the direct or indi-
rect result of loss of sales, business interrup-
tion, loss of markets, shortage of raw mate-
rials, or decline in patronage or customers 
caused by a natural disaster. It must be 
shown that business operations were dam-
aged as a result of such natural disaster. 

G. Loan guarantee limit. See § 1980.20 of Sub-
part A. The maximum loss covered by the 
Loan Note Guarantee, Form FmHA or its 
successor agency under Public Law 103–354 
1980–69, can never exceed the percentage of 
guarantee multiplied by the unpaid principal 
amount of the loan as evidenced by the 
note(s) or by assumption agreement(s). In-
terest, capitalized interest, and protective 
advances are not covered by the guarantee of 
a D&D loan. 

H. Percentage of guarantee. See § 1980.420. 
The maximum percentage of guarantee on a 
D&D loan is 90 percent of the unpaid prin-
cipal. 

I. Lender’s existing unguaranteed exposure. 
The provisions of § 1980.452 Administrative C. 
1(d) do not apply. 

J. No direct or ‘‘insured’’ loans. Sections 
1980.423(b), 1980.488(b), 1980.481, 1980.411(b), 
and other provisions of this subpart dealing 
with ‘‘insured’’ or direct loans do not apply 
to D&D loans. All D&D loans are FmHA or 
its successor agency under Public Law 103– 
354 guaranteed loans. FmHA or its successor 
agency under Public Law 103–354 has no au-
thority to make D&D loans directly to bor-
rowers. 

EXHIBIT A TO APPENDIX I—LENDER’S AGREE-
MENT; DROUGHT AND DISASTER GUARANTEED 
LOANS (INTEREST NOT GUARANTEED)1 

Form FmHA or its successor agency under 
Public Law 103–354 1980–68 (11–88) 

FmHA or its successor agency under Public 
Law 103–354 Loan Ident. No. llllllll

llllllllllllllllllllllll

(Lender) of 

llllllllllllllllllllllll

has made a loan(s) to 
llllllllllllllllllllllll

(Borrower) 
llllllllllllllllllllllll

in the principal amount of $ llllllll

as evidenced by lll note(s) (include Bond 
as appropriate) described as follows: 
llllllllllllllllllllllll

llllllllllllllllllllllll

The United States of America, acting 
through Farmers Home Administration or 
its successor agency under Public Law 103– 
354 (FmHA or its successor agency under 
Public Law 103–354) has entered into a Loan 
Note Guarantee—Drought and Disaster 
Guaranteed Loans (Loan Note Guarantee)’’ 
(Form FmHA or its successor agency under 
Public Law 103–354 1980–69) or has issued a 
‘‘Conditional Commitment for Guarantee’’ 
(Form FmHA or its successor agency under 
Public Law 103–354 449–14) to enter into a 
Loan Note Guarantee with the Lender appli-
cable to such loan to participate in a per-
centage of any loss on the loan not to exceed 
lll% of the amount of the principal ad-
vance and any interest (including any loan 
subsidy) thereon. The terms of the Loan 
Note Guarantee are controlling. In order to 
facilitate the marketability of the guaran-
teed portion of the loan and as a condition 
for obtaining a guarantee of the loan(s), the 
Lender enters into this agreement. The max-
imum loss guaranteed is governed by 7 CFR 
Part 1980 Subpart E Appendix I and the Loan 
Note Guarantee (Drought and Disaster Guar-
anteed Loans) 

The Parties Agree: 
I. The maximum loss covered under the 

Loan Note Guarantee will not exceed lll 

percent of the principal (Maximum $lll). 
II. Full Faith and Credit. The Loan Note 

Guarantee constitutes an obligation sup-
ported by the full faith and credit of the 
United States and is incontestable except for 
fraud or misrepresentation of which the 
Lender has actual knowledge at the time it 
became such Lender or which Lender partici-
pates in or condones. Any note which pro-
vides for the payment of interest on interest 
shall not be guaranteed. Any Loan Note 
Guarantee or Assignment Guarantee Agree-
ment Drought and Disaster Guaranteed Loan 
(Assignment Guarantee Agreement) attached 
to or relating to a note which provides for 
payment of interest on interest is void. 

The Loan Note Guarantee will be unen-
forceable by the Lender to the extent any 
loss is occasioned by violation of usury laws, 
negligent servicing, or failure to obtain the 
required security regardless of the time at 
which FmHA or its successor agency under 
Public Law 103–354 acquires knowledge of the 
foregoing. Any losses will be unenforceable 
by the Lender to the extent that loan funds 
are used for purposes other than those spe-
cifically approved by FmHA or its successor 
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agency under Public Law 103–354 in its Con-
ditional Commitment for Guarantee. Neg-
ligent servicing is defined as the failure to 
perform those services which a reasonably 
prudent Lender would perform in servicing 
its own portfolio of loans that are not guar-
anteed. The term includes not only the con-
cept of failure to act but also not acting in 
a timely manner or acting in a manner con-
trary to the manner in which a reasonably 
prudent lender would act up to the time of 
loan maturity or until a final loss is paid. 

III. Lender’s Sale or Assignment of Guar-
anteed Loan. A. The Lender may retain all of 
the guaranteed loan. The Lender is not per-
mitted to sell or participate any amount of 
the guaranteed or unguaranteed portion(s) of 
the loan(s) to the applicant or Borrower or 
members of their immediate families, their 
officers, directors, stockholders, other own-
ers, or any parent, subsidiary or affiliate. If 
the Lender desires to market all or part of 
the guaranteed portion of the loan at or sub-
sequent to loan closing, such loan must not 
be in default as set forth in the terms of the 
notes. The Lender may proceed under the 
following options: 

1. Assignment. Assign all or part of the 
guaranteed portion of the loan to one or 
more Holders by using Form FmHA or its 
successor agency under Public Law 103–354 
1980–70, ‘‘Assignment Guarantee Agree-
ment—Drought and Disaster Guaranteed 
Loan.’’ Holder(s), upon written notice to 
Lender and FmHA or its successor agency 
under Public Law 103–354, may reassign the 
unpaid guaranteed portion of the loan sold 
thereunder. Upon such notification the as-
signee shall succeed to all rights and obliga-
tions of the Holder(s) therunder. If this por-
tion is selected, the Lender may not at a 
later date cause to be issued any additional 
notes. 

2. Multi-Note System. When this option is se-
lected by the Lender, upon disposition the 
Holder will receive one of the Borrower’s ex-
ecuted notes and Form FmHA or its suc-
cessor agency under Public Law 103–354 1980– 
69, ‘‘Loan Note Guarantee—Drought and Dis-
aster Guaranteed Loan’’ attached to the Bor-
rower’s note. However, all rights under the 
security instruments (including personal 
and/or corporate guarantees) will remain 
with the Lender and in all cases inure to its 
and the Government’s benefit notwith-
standing any contrary provisions of state 
law. 

a. At Loan Closing: Provide for no more 
than 10 notes, unless the Borrower and 
FmHA or its successor agency under Public 
Law 103–354 agree otherwise, for the guaran-
teed portion and one note for the 
unguaranteed portion. When this option is 
selected, FmHA or its successor agency 
under Public Law 103–354 will provide the 
Lender with a Form FmHA or its successor 

agency under Public Law 103–354 1980–69, for 
each of the notes. 

b. After Loan Closing: (1) Upon written ap-
proval by FmHA or its successor agency 
under Public Law 103–354, the Lender may 
cause to be issued a series of new notes, not 
to exceed the total provided in 2.a. above, as 
replacement for previously issued guaran-
teed note(s) provided: 

(a) The Borrower agrees and executes the 
new notes. 

(b) The interest rate does not exceed the 
interest rate in effect when the loan was 
closed. 

(c) The maturity of the loan is not 
changed. 

(d) FmHA or its successor agency under 
Public Law 103–354 will not bear any ex-
penses that may be incurred in reference to 
such reissue of notes. 

(e) There is adequate collateral securing 
the note(s). 

(f) No intervening liens have arisen or have 
been perfected and the secured lien priority 
remains the same. 

(2) FmHA or its successor agency under 
Public Law 103–354 will issue the appropriate 
Loan Note Guarantees—Drought and Dis-
aster Guaranteed Loan to be attached to 
each of the notes then extant in exchange for 
the original Loan Note Guarantee—Drought 
and Disaster Guaranteed Loan which will be 
cancelled by FmHA or its successor agency 
under Public Law 103–354. 

3. Participations. a. The Lender may obtain 
participation in its loan under its normal op-
erating procedures. Participation means a 
sale of an interest in the loan wherein the 
Lender retains the note, collateral securing 
the note, and all responsibility for loan serv-
icing and liquidation. 

b. The Lender is required to hold in its 
portfolio or retain a minimum of 5 percent of 
the total guaranteed loan(s) amount. The 
amount required to be retained must be of 
the unguaranteed portion of the loan and 
cannot be participated to another. The Lend-
er may sell the remaining amount of the 
unguaranteed portion of the loan only 
through participation. However, the Lender 
will always retain the responsibility for loan 
servicing and liquidation. 

B. When a guaranteed portion of a loan is 
sold by the Lender to a Holder(s), the Hold-
er(s) shall thereupon succeed to all rights of 
Lender under the Loan Note Guarantee— 
Drought and Disaster Guaranteed Loan to 
the extent of the portion of loan purchased. 
Lender will remain bound to all the obliga-
tions under the Loan Note Guarantee— 
Drought and Disaster Guaranteed Loan, and 
this agreement, and the FmHA or its suc-
cessor agency under Public Law 103–354 pro-
gram regulations found in the applicable 
Subpart of Title 7 CFR Part 1980, and to fu-
ture FmHA or its successor agency under 
Public Law 103–354 program regulations not 
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inconsistent with the express provisions 
hereof. 

C. The Holder(s) upon written notice to the 
Lender may resell the unpaid guaranteed 
portion of the loan sold under provision III 
A. 

IV. The Lender agrees loan funds will be 
used for the purposes authorized in the appli-
cable Subpart of Title 7 CFR Part 1980 and in 
accordance with the terms of Form FmHA or 
its successor agency under Public Law 103– 
354 449–14. 

V. The Lender certifies that none of its of-
ficers or directors, stockholders or other 
owners has a substantial financial interest in 
the borrower. The Lender certifies that nei-
ther the Borrower nor its officers or direc-
tors, stockholders, or other owners has a 
substantial financial interest in the Lender. 

VI. The Lender certifies that it has no 
knowledge of any material adverse change, 
financial or otherwise, in the Borrower. Bor-
rower’s business, or any parent, subsidiaries, 
or affiliates since it requested a Loan Note 
Guarantee. 

VII. Lender certifies that a loan agreement 
and/or loan instruments concurred in by 
FmHA or its successor agency under Public 
Law 103–354 has been or will be signed with 
the Borrower. 

VIII. Lender certifies it has paid the re-
quired guarantee fee. 

IX. Servicing. A. The Lender will service 
the entire loan and will remain mortgagee 
and/or secured party of record, not with-
standing the fact that another may hold a 
portion of the loan. The entire loan will be 
secured by the same security with equal lien 
priority for the guaranteed and 
unguaranteed portions of the loan. Lender 
may charge Holder a servicing fee. The 
unguaranteed portion of a loan will not be 
paid first nor given any preference or pri-
ority over the guaranteed portion of the 
loan. 

B. Disposition of the guaranteed portion of 
a loan may be made prior to full disburse-
ment, completion of construction and acqui-
sitions only with the prior written approval 
of FmHA or its successor agency under Pub-
lic Law 103–354. Subsequent to full disburse-
ment completion of construction, and acqui-
sition, the guaranteed portion of the loan 
may be disposed of as provided herein. 

It is the Lender’s responsibility to see that 
all construction is properly planned before 
any work proceeds; that any required per-
mits, licenses or authorizations are obtained 
from the appropriate regulatory agencies; 
that the Borrower has obtained contracts 
through acceptable procurement procedures; 
that periodic inspections during construc-
tion are made and that FmHA or its suc-
cessor agency under Public Law 103–354’s 
concurrence on the overall development 
schedule is obtained. 

C. Lender’s servicing responsibilities in-
clude, but are not limited to: 

1. Obtaining compliance with the cov-
enants and provisions in the note, loan 
agreement, security instruments, and any 
supplemental agreements and notifying in 
writing FmHA or its successor agency under 
Public Law 103–354 and the Borrower of any 
violations. None of the aforesaid instruments 
will be altered without FmHA or its suc-
cessor agency under Public Law 103–354’s 
prior written concurrence. The Lender must 
service the loan in a reasonable and prudent 
manner. 

2. Receiving all payments on principal and 
interest (including any loan subsidy) on the 
loan as they fall due and promptly remitting 
and accounting to any Holder(s) of their pro 
rata share thereof determined according to 
their respective interests in the loan, less 
only Lender’s servicing fee. The loan may be 
reamortized or renewed only with agreement 
of the Lender and Holder(s) of the guaran-
teed portion of the loan and only with FmHA 
or its successor agency under Public Law 
103–354’s written concurrence. It is the Lend-
er’s responsibility to maximize the collec-
tion of interest due on the loan. The Hold-
er(s) remain entitled to all interest due up to 
the point of repurchase by the Lender or pur-
chase from the Holder(s) by FmHA or its suc-
cessor agency under Public Law 103–354 if 
such interest can be collected. If FmHA or 
its successor agency under Public Law 103– 
354 has repurchased, FmHA or its successor 
agency under Public Law 103–354 is equally 
so entitled. 

3. Inspecting the collateral as often as nec-
essary to properly service the loan. 

4. Assuring that adequate insurance is 
maintained. This includes hazard insurance 
obtained and maintained with a loss payable 
clause in favor of the Lender as the mort-
gagee or secured party. 

5. Assuring that: taxes, assessment or 
ground rents against or affecting collateral 
are paid; the loan and collateral are pro-
tected in foreclosure, bankruptcy, receiver-
ship, insolvency, condemnation, or other liti-
gation, insurance loss payments, condemna-
tion awards, or similar proceeds are applied 
on debts in accordance with lien priorities on 
which the guarantee was based, or to re-
building or otherwise acquiring needed re-
placement collateral with the written ap-
proval of FmHA or its successor agency 
under Public Law 103–354; proceeds from the 
sale or other disposition of collateral are ap-
plied in accordance with the lien priorities 
on which the guarantee is based, except that 
proceeds from the disposition of collateral, 
such as machinery, equipment, furniture or 
fixtures, may be used to acquire property of 
similar nature in value up to $lll without 
written concurrence of FmHA or its suc-
cessor agency under Public Law 103–354; the 
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Borrower complies with all laws and ordi-
nances applicable to the loan, the collateral 
and or operating of the farm, business or in-
dustry. 

6. Assuring that if personal or corporate 
guarantees are part of the collateral, current 
financial statements from such loan guaran-
tors will be obtained and copies provided to 
FmHA or its successor agency under Public 
Law 103–354 at such time and frequency as re-
quired by the loan agreement or Conditional 
Commitment for Guarantee. In the case of 
guarantees secured by collateral, assuring 
the security is properly maintained. 

7. Obtaining the lien coverage and lien pri-
orities specified by the Lender and agreed to 
by FmHA or its successor agency under Pub-
lic Law 103–354, properly recording or filing 
lien or notice instruments to obtain or main-
tain such lien priorities during the existence 
of the guarantee by FmHA or its successor 
agency under Public Law 103–354. 

8, Assuring that the Borrower obtains mar-
ketable title to the collateral. 

9. Assuring that the Borrower (any party 
liable) is not released from liability for all or 
any part of the loan, except in accordance 
with FmHA or its successor agency under 
Public Law 103–354 regulations. 

10. Providing FmHA or its successor agen-
cy under Public Law 103–354 Finance Office 
with loan status reports semiannually as of 
June 30 and December 31 on Form FmHA or 
its successor agency under Public Law 103– 
354 1980–41, ‘‘Guaranteed Loan Status Re-
port.’’ 

11. Obtaining from the Borrower periodic 
financial statements under the following 
schedule: 
llllllllllllllllllllllll

Lender is responsible for analyzing the fi-
nancial statements, taking any servicing ac-
tions and providing copies of statements and 
record of actions to the FmHA or its suc-
cessor agency under Public Law 103–354 office 
immediately responsible for the loan. 

12. Monitoring the use of loan funds to as-
sure they will not be used for any purpose 
that will contribute to excessive erosion of 
highly erodible land or to the conversion of 
wetlands to produce an agricultural com-
modity, as further explained in 7 CFR Part 
1940, Subpart G, Exhibit M. 

X. Default. A. The Lender will notify 
FmHA or its successor agency under Public 
Law 103–354 when a Borrower is thirty (30) 
days past due on a payment or if the Bor-
rower has not met its responsibilities of pro-
viding the required financial statements to 
the Lender or is otherwise in default. The 
Lender will notify FmHA or its successor 
agency under Public Law 103–354 of the sta-
tus of a Borrower’s default on Form FmHA 
or its successor agency under Public Law 
103–354 1980–44. ‘‘Guaranteed Loan Borrower 
Default Status.’’ A meeting will be arranged 
by the Lender with the Borrower and FmHA 

or its successor agency under Public Law 
103–354 to resolve the problem. Actions taken 
by the Lender with written concurrence of 
FmHA or its successor agency under Public 
Law 103–354 will include but are not limited 
to the following or any combination thereof: 

1. Deferment of principal payments (sub-
ject to rights of any Holder(s)). 

2. An additional temporary loan by the 
Lender to bring the account current. 

3. Reamortization of or rescheduling the 
payments on the loan (subject to rights of 
any Holder(s)). 

4. Transfer and assumption of the loan in 
accordance with the applicable Subpart of 
Title 7 CFR Part 1980. 

5. Reorganization. 
6. Liquidation. 
7. Subsequent loan guarantees. 
8. Changes in interest rates with FmHA or 

its successor agency under Public Law 103– 
354’s, Lender’s, and the Holders(s) approval; 
provided, such interest rate is adjusted pro-
portionally between the guaranteed and 
unguaranteed portion of the loan and the 
type of rate remains the same. 

B. The Lender will negotiate in good faith 
in an attempt to resolve any problem to per-
mit the Borrower to cure a default, where 
reasonable. 

C. The Lender has the option to repurchase 
the unpaid guaranteed portion of the loan 
from the Holder(s) within 30 days of written 
demand by the Holder(s) when: (a) the Bor-
rower is in default not less than 60 days in 
payment of principal or interest due on the 
loan or (b) the Lender has failed to remit to 
the Holder(s) its pro rata share of any pay-
ment made by the Borrower or any loan sub-
sidy within 30 days of its receipt thereof. The 
repurchase by the Lender will be for an 
amount equal to the unpaid guaranteed por-
tion of the principal and accrued interest 
less the Lender’s servicing fee. The loan note 
guarantee will not cover the note interest to 
the Holder on the guaranteed loan(s). Hold-
er(s) will concurrently send a copy of de-
mand to FmHA or its successor agency under 
Public Law 103–354. The lender will accept an 
assignment without recourse from the Hold-
er(s) upon repurchase. The Lender is encour-
aged to repurchase the loan to facilitate the 
accounting for funds, resolve the problem, 
and to permit the borrower to cure the de-
fault, where reasonable. The Lender will no-
tify the Holder(s) and FmHA or its successor 
agency under Public Law 103–354 of its deci-
sion. 

D. If Lender does not repurchase as pro-
vided by paragraph C, FmHA or its successor 
agency under Public Law 103–354 will pur-
chase from Holder(s) the unpaid principal 
balance of the guaranteed portion within 30 
days after written demand to FmHA or its 
successor agency under Public Law 103–354 
from the Holder(s). The loan note guarantee 
will not cover the note interest to the Holder 
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on the guaranteed loan(s). Such demand will 
include a copy of the written demand made 
upon the Lender. 

The Holder(s) or its duly authorized agent 
will also include evidence of its right to re-
quire payment from FmHA or its successor 
agency under Public Law 103–354. Such evi-
dence will consist of either the originals of 
the Loan Note Guarantee and note properly 
endorsed to FmHA or its successor agency 
under Public Law 103–354 or the original of 
the Assignment Guarantee Agreement prop-
erly assigned to FmHA or its successor agen-
cy under Public Law 103–354 without re-
course including all rights, title, and inter-
est in the loan. FmHA or its successor agen-
cy under Public Law 103–354 will be sub-
rogated to all rights of Holder(s). The Hold-
er(s) will include in its demand the amount 
of unpaid principal, due (no capitalized inter-
est). 

The Holder will also inform FmHA or its 
successor agency under Public Law 103–354 of 
the amount of past interest and capitalized 
interest it is owed. Such interest is not guar-
anteed. The Holder(s) remain entitled to all 
interest due up to the point of repurchase by 
the Lender or purchase by FmHA or its suc-
cessor agency under Public Law 103–354 from 
the Holder(s) if such interest is or can be col-
lected. If FmHA or its successor agency 
under Public Law 103–354 has purchased, 
FmHA or its successor agency under Public 
Law 103–354 is equally entitled. 

The FmHA or its successor agency under 
Public Law 103–354 office serving the Bor-
rower will promptly notify the Lender of the 
Holder(s) demand for payment. The Lender 
will promptly provide the FmHA or its suc-
cessor agency under Public Law 103–354 office 
servicing the Borrower with the information 
necessary for FmHA or its successor agency 
under Public Law 103–354’s determination of 
the appropriate amount due the Holder(s). 
Any discrepancy between the amount 
claimed by the Holder(s) and the information 
submitted by the Lender must be resolved 
before payment will be approved. FmHA or 
its successor agency under Public Law 103– 
354 will notify both parties who must resolve 
the conflict before payment by FmHA or its 
successor agency under Public Law 103–354 
will be approved. Such a conflict will sus-
pend the running of the 30 day payment re-
quirement. Upon receipt of the appropriate 
information, the FmHA or its successor 
agency under Public Law 103–354 office serv-
icing the Borrower will review the demand 
and submit it to the State Director for 
verification. After reviewing the demand, 
the State Director will transmit the request 
to the FmHA or its successor agency under 
Public Law 103–354 Finance Office for 
issuance of the appropriate check. Upon 
issuance, the Finance Office will notify the 
office serving the Borrower and State Direc-
tor and remit the check(s) to the Holder(s). 

E. Lender consents to the purchase by 
FmHA or its successor agency under Public 
Law 103–354 and agrees to furnish on request 
by FmHA or its successor agency under Pub-
lic Law 103–354 a current statement certified 
by an appropriate authorized officer of the 
Lender of the unpaid principal and interest 
then owed by the Borrower on the loan and 
the amount due to the Holder(s). Lender 
agrees that any purchase by FmHA or its 
successor agency under Public Law 103–354 
does not change, alter or modify any of the 
Lender’s obligations to FmHA or its suc-
cessor agency under Public Law 103–354 aris-
ing from said loan or guarantee, nor does 
such purchase waive any of FmHA or its suc-
cessor agency under Public Law 103–354’s 
rights against Lender, and FmHA or its suc-
cessor agency under Public Law 103–354 will 
have the right to set-off against Lender all 
rights inuring to FmHA or its successor 
agency under Public Law 103–354 from the 
Holder against FmHA or its successor agen-
cy under Public Law 103–354’s obligation to 
Lender under the Loan Note Guarantee. To 
the extent FmHA or its successor agency 
under Public Law 103–354 holds a portion of a 
loan, loan subsidy will not be paid the Lend-
er. 

F. Servicing fees assessed by the Lender to 
a Holder are collectible only from payment 
installments received by the Lender from 
the Borrower. When FmHA or its successor 
agency under Public Law 103–354 repurchases 
from a Holder, FmHA or its successor agency 
under Public Law 103–354 will pay the Holder 
only the amounts due the Holder. FmHA or 
its successor agency under Public Law 103– 
354 will not reimburse the Lender for serv-
icing fees assessed to a Holder and not col-
lected from payments received from the Bor-
rower. No servicing fee shall be charged 
FmHA or its successor agency under Public 
Law 103–354 and no such fee is collectible 
from FmHA or its successor agency under 
Public Law 103–354. 

G. Lender may also repurchase the guaran-
teed portion of the loan consistent with 
paragraph 10 of the Loan Note Guarantee. 

XI. Liquidation. If the Lender concludes 
that liquidation of a guaranteed loan ac-
count is necessary because of one or more de-
faults or third party actions that the Bor-
rower cannot or will not cure or eliminate 
within a reasonable period of time, a meet-
ing will be arranged by the Lender with 
FmHA or its successor agency under Public 
Law 103–354. When FmHA or its successor 
agency under Public Law 103–354 concurs 
with the Lender’s conclusion or at any time 
concludes independently that liquidation is 
necessary, it will notify the Lender and the 
matter will be handled as follows: 

The Lender will liquidate the loan unless 
FmHA or its successor agency under Public 
Law 103–354, at its option, decides to carry 
out liquidation. 
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When the decision to liquidate is made, the 
Lender may proceed to purchase from Hold-
er(s) the guaranteed portion of the loan. The 
Holder(s) will be paid according to the provi-
sion in the Loan Note Guarantee or the As-
signment Guarantee Agreement. 

If the Lender does not purchase the guar-
anteed portion of the loan, FmHA or its suc-
cessor agency under Public Law 103–354 will 
be notified immediately in writing. FmHA or 
its successor agency under Public Law 103– 
354 will then purchase the guaranteed por-
tion of the loan from the Holder(s). If FmHA 
or its successor agency under Public Law 
103–354 holds any of the guaranteed portion, 
FmHA or its successor agency under Public 
Law 103–354 will be paid first its pro rata 
share of the proceeds from liquidation of the 
collateral. 

A. Lender’s proposed method of liquidation. 
Within 30 days after the decision to liq-
uidate, the Lender will advise FmHA or its 
successor agency under Public Law 103–354 in 
writing of its proposed detailed method of 
liquidation called a liquidation plan and will 
provide FmHA or its successor agency under 
Public Law 103–354 with: 

1. Such proof as FmHA or its successor 
agency under Public Law 103–354 requires to 
establish the Lender’s ownership of the guar-
anteed loan promissory note(s) and related 
security instruments. 

2. Information lists concerning the Bor-
rower’s assets including real and personal 
property, fixtures, claims, contracts, inven-
tory (including perishables), accounts receiv-
able, personal and corporate guarantees, and 
other existing and contingent assets, advice 
as to whether or not each item is serving as 
collateral for the guaranteed loan. 

3. A proposed method of making the max-
imum collection possible on the indebted-
ness. 

4. If the outstanding loan balance includ-
ing accrued interest is less than $200,000, the 
Lender will obtain an estimate of the market 
and potential liquidated value of the collat-
eral. On loan balances in excess of $200,000, 
the Lender will obtain an independent ap-
praisal report on all collateral securing the 
loan, which will reflect the current market 
value and potential liquidation value. The 
appraisal report is for the purpose of permit-
ting the Lender and FmHA or its successor 
agency under Public Law 103–354 to deter-
mine the appropriate liquidation actions. 
Any independent appraiser’s fee will be 
shared equally by FmHA or its successor 
agency under Public Law 103–354 and the 
Lender. 

B. FmHA or its successor agency under Public 
Law 103–354’s response to Lender’s liquidation 
plan. FmHA or its successor agency under 
Public Law 103–354 will inform the Lender in 
writing whether it concurs in the Lender’s 
liquidation plan within 30 days after receipt 
of such notification from the Lender. If 

FmHA or its successor agency under Public 
Law 103–354 needs additional time to respond 
to the liquidation plan, it will advise the 
Lender of a definite time for such response. 
Should FmHA or its successor agency under 
Public Law 103–354 and the Lender not agree 
on the Lender’s liquidation plan, negotia-
tions will take place between FmHA or its 
successor agency under Public Law 103–354 
and the Lender to resolve the disagreement. 
The Lender will ordinarily conduct the liq-
uidation; however, should FmHA or its suc-
cessor agency under Public Law 103–354 opt 
to conduct the liquidation, FmHA or its suc-
cessor agency under Public Law 103–354 will 
proceed as follows: 

1. The Lender will transfer to FmHA or its 
successor agency under Public Law 103–354 
all rights and interests necessary to allow 
FmHA or its successor agency under Public 
Law 103–354 to liquidate the loan. In this 
event, the Lender will not be paid for any 
loss until after the collateral is liquidated 
and the final loss is determined by FmHA or 
its successor agency under Public Law 103– 
354. 

2. FmHA or its successor agency under 
Public Law 103–354 will attempt to obtain 
the maximum amount of proceeds from liq-
uidation. 

3. Options available to FmHA or its suc-
cessor agency under Public Law 103–354 in-
clude any one or combination of the usual 
commercial methods of liquidation. 

C. Acceleration. The Lender or FmHA or its 
successor agency under Public Law 103–354, if 
it liquidates, will proceed as expeditiously as 
possible when acceleration of the indebted-
ness is necessary including giving any no-
tices and taking any other legal actions re-
quired by the security instruments. A copy 
of the acceleration notice or other accelera-
tion document will be sent to FmHA or its 
successor agency under Public Law 103–354 or 
the Lender, as the case may be. 

D. Liquidation: Accounting and Reports. 
When the Lender conducts the liquidation, it 
will account for funds during the period of 
liquidation and will provide FmHA or its 
successor agency under Public Law 103–354 
with periodic reports on the progress of liq-
uidation, disposition of collateral, resulting 
costs and additional procedures necessary for 
successful completion of liquidation. The 
Lender will transmit to FmHA or its suc-
cessor agency under Public Law 103–354 any 
payments received from the Borrower and/or 
pro rata share of liquidation or other pro-
ceeds, etc. when FmHA or its successor agen-
cy under Public Law 103–354 is the holder of 
a portion of the guaranteed loan using Form 
FmHA or its successor agency under Public 
Law 103–354 1980–43, ‘‘Lender’s Guaranteed 
Loan Payment to FmHA or its successor 
agency under Public Law 103–354.’’ When 
FmHA or its successor agency under Public 
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Law 103–354 liquidates, the Lender will be 
provided with similar reports on request. 

E. Determination of Loss and Payment. In all 
liquidation cases, final settlement will be 
made with the Lender after the collateral is 
liquidated. FmHA or its successor agency 
under Public Law 103–354 will have the right 
to recover losses paid under the guarantee 
from any party liable. 

1. Form FmHA or its successor agency 
under Public Law 103–354 449–30, ‘‘Loan Note 
Guarantee Report of Loss,’’ will be used for 
calculations of all estimated and final loss 
determinations. Estimated loss payments 
may be approved by FmHA or its successor 
agency under Public Law 103–354 after the 
Lender has submitted a liquidation plan ap-
proved by FmHA or its successor agency 
under Public Law 103–354. Payment will be 
made in accordance with applicable FmHA 
or its successor agency under Public Law 
103–354 regulations. 

2. When the Lender is conducting the liq-
uidation, and owns any of the guaranteed 
portion of the loan, it may request a ten-
tative loss estimate by submitting to FmHA 
or its successor agency under Public Law 
103–354 an estimate of the loss that will 
occur in connection with liquidation of the 
loan. FmHA or its successor agency under 
Public Law 103–354 will agree to pay an esti-
mated loss settlement to the Lender pro-
vided the Lender applies such amount due to 
the outstanding principal balance owed on 
the guaranteed debt. Such estimate will be 
prepared and submitted by the Lender on 
Form FmHA or its successor agency under 
Public Law 103–354 449–30, using the basic for-
mula as provided on the report except that 
the appraisal value will be used in lieu of the 
amount received from the sale of collateral. 

After the Report of Loss estimate has been 
approved by FmHA or its successor agency 
under Public Law 103–354, and within 30 days 
thereafter, FmHA or its successor agency 
under Public Law 103–354 will send the origi-
nal Report of Loss estimate to FmHA or its 
successor agency under Public Law 103–354 
Finance Office for issuance of a Treasury 
check in payment of the estimated amount 
due the Lender. 

After liquidation has been completed, a 
final loss report will be submitted on Form 
FmHA or its successor agency under Public 
Law 103–354 449–30 by the Lender to FmHA or 
its successor agency under Public Law 103– 
354. 

3. After the Lender has completed liquida-
tion, FmHA or its successor agency under 
Public Law 103–354 upon receipt of the final 
accounting and report of loss, may audit and 
will determine the actual loss. If FmHA or 
its successor agency under Public Law 103– 
354 has any questions regarding the amounts 
set forth in the final Report of Loss, it will 
investigate the matter. The Lender will 
make its records available to and otherwise 

assist FmHA or its successor agency under 
Public Law 103–354 in making the investiga-
tion. If FmHA or its successor agency under 
Public Law 103–354 finds any discrepancies, it 
will contact the Lender and arrange for the 
necessary corrections to be made as soon as 
possible. When FmHA or its successor agen-
cy under Public Law 103–354 finds the final 
Report of Loss to be proper in all respects, it 
will be tentatively approved in the space pro-
vided on the form for that purpose. 

4. When the Lender has conducted liquida-
tion and after the final Report of Loss has 
been tentatively approved: 

a. If the loss is greater than the estimated 
loss payment, FmHA or its successor agency 
under Public Law 103–354 will send the origi-
nal of the final Report of Loss to the Finance 
Office for issuance of a Treasury check in 
payment of the additional amount owed by 
FmHA or its successor agency under Public 
Law 103–354 to the Lender. 

b. If the loss is less than the estimated 
loss, the Lender will reimburse FmHA or its 
successor agency under Public Law 103–354 
for the overpayment plus interest at the 
note rate from date of payment. 

5. If FmHA or its successor agency under 
Public Law 103–354 has conducted liquida-
tion, it will provide an accounting and Re-
port of Loss to the Lender and will pay the 
Lender in accordance with the Loan Note 
Guarantee. 

F. Maximum amount of interest loss payment. 
Interest is not covered by the guarantee. 

G. Application of FmHA or its successor agen-
cy under Public Law 103–354 loss payment. The 
estimated loss payment shall be applied as of 
the date of such payment. The total amount 
of the loss payment remitted by FmHA or its 
successor agency under Public Law 103–354 
will be applied by the Lender on the guaran-
teed portion of the loan debt. However, such 
application does not release the Borrower 
from liability. At time of final loss settle-
ment the Lender will notify the Borrower 
that the loss payment has been so applied. In 
all cases a final Form FmHA or its successor 
agency under Public Law 103–354 449–30 pre-
pared and submitted by the Lender must be 
processed by FmHA or its successor agency 
under Public Law 103–354 in order to close 
out the files at the FmHA or its successor 
agency under Public Law 103–354 Finance Of-
fice. 

H. Income from collateral. Any net rental or 
other income that has been received by the 
Lender from the collateral will be applied on 
the guaranteed loan debt. 

I. Liquidation costs. Certain reasonable liq-
uidation costs will be allowed during the liq-
uidation process. These liquidation costs will 
be submitted as a part of the liquidation 
plan. Such costs will be deducted from gross 
proceeds from the disposition of collateral 
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unless the costs have been previously deter-
mined by the Lender (with FmHA or its suc-
cessor agency under Public Law 103–354 writ-
ten concurrence) to be protective advances. 
If changed circumstances after submission of 
the liquidation plan require a revision of liq-
uidation costs, the Lender will procure 
FmHA or its successor agency under Public 
Law 103–354’s written concurrence prior to 
proceeding with the proposed changes. No in- 
house expenses of the Lender will be allowed. 
In-house expenses include, but are not lim-
ited to, employees’ salaries, staff lawyers, 
travel and overhead. 

J. Foreclosure. The parties owning the 
guaranteed portion and unguaranteed por-
tions of the loan will join to institute fore-
closure action or, in lieu of foreclosure, to 
take a deed of conveyance to such parties. 
When the conveyance is received and liq-
uidated, net proceeds will be applied to the 
guaranteed loan debt. 

K. Payment. Such loss will be paid by 
FmHA or its successor agency under Public 
Law 103–354 within 60 days after the review of 
the accounting of the collateral. 

XII. Protective Advances. Protective ad-
vances will not be covered by the guarantee. 

XIII. Additional Loans or Advances. The 
Lender will not make additional expendi-
tures or new loans without first obtaining 
the written approval of FmHA or its suc-
cessor agency under Public Law 103–354 even 
though such expenditures or loans will not 
be guaranteed. 

XIV. Future Recovery. After a loan has 
been liquidated and a final loss has been paid 
by FmHA or its successor agency under Pub-
lic Law 103–354, any future funds which may 
be recovered by the Lender, will be pro-rated 
between FmHA or its successor agency under 
Public Law 103–354 and the Lender. FmHA or 
its successor agency under Public Law 103– 
354 will be paid such amount recovered in 
proportion to the percentage it guaranteed 
for the loan and the Lender will retain such 
amounts in proportion to the percentage of 
the unguaranteed portion of the loan. 

XV. Transfer and Assumption Cases. Refer 
to the applicable Subpart of Title 7 of CFR 
Part 1980. 

If a loss should occur upon consummation 
of a complete transfer and assumption for 
less than the full amount of the debt and the 
transferor-debtor (including personal guar-
antees) is released from personal liability, 
the Lender, if it holds the guarantee portion, 
may file an estimated Report of Loss on 
Form FmHA or its successor agency under 
Public Law 103–354 449–30, ‘‘Loan Note Guar-
antee Report of Loss,’’ to recover its pro rata 
share of the actual loss at that time. In com-
pleting Form FmHA or its successor agency 
under Public Law 103–354 449–30, the amount 
of the debt assumed will be entered on line 24 
as Net Collateral (Recovery). 

XVI. Other Requirements. This agreement 
is subject to all the requirements of the ap-
plicable Subpart of Title 7 CFR Part 1980, 
and any future amendments of these regula-
tions not inconsistent with this agreement. 
Interested parties may agree to abide by fu-
ture FmHA or its successor agency under 
Public Law 103–354 regulations not incon-
sistent with this agreement. 

XVII. Execution of Agreements. If this 
agreement is executed prior to the execution 
of the Loan Note Guarantee, this agreement 
does not impose any obligation upon FmHA 
or its successor agency under Public Law 
103–354 with respect to execution of such con-
tract. FmHA or its successor agency under 
Public Law 103–354 in no way warrants that 
such a contract has been or will be executed. 

XVIII. Notices. All notices and actions 
will be initiated through FmHA or its suc-

cessor agency under Public Law 103–354 
for— llllllllllllllllllll

llllllllllllllllllllllll

(State) with mailing address at the 
Date of this instrument lllllllllll

llllllllllllllllllllllll

Dated this llllll day of llllll, 
19ll. 
Lender: 
By llllllllllllllllllllll

Title lllllllllllllllllllll

United States of America 
Farmers Home Administration or its suc-
cessor agency under Public Law 103–354 
By llllllllllllllllllllll

Title lllllllllllllllllllll

Attest: lll (SEAL) 

EXHIBIT B TO APPENDIX I—LOAN NOTE GUAR-
ANTEE; DROUGHT AND DISASTER GUARAN-
TEED LOANS (INTEREST NOT GUARANTEED) 

Form FmHA or its successor agency under 
Public Law 103–354 1980–69 (11–88) 

Borrower llllllllllllllllll

Lender lllllllllllllllllll

Lender’s Address llllllllllllll

State llllllllllllllllllll

County lllllllllllllllllll

Date of Note llllllllllllllll

FmHA or its successor agency under Public 
Law 103–354 Loan Identification Number l

Lender’s IRS ID Tax Number llllllll

Principal Amount of Loan $ llllllll

The guaranteed portion of the loan is 
$lllll which is lll (lll %) 
percent of loan principal. The principal 
amount of loan is evidenced by lll note(s) 
(includes bonds as appropriate) described 
below. The guaranteed portion of each note 
is indicated below. This instrument is at-
tached to note lll in the face amount of 
$lllll and is number lll of lll . 

Lender’s Identifying Number llllllll

Face Amount llllllllllllllll

Percent of Total Face Amount lllllll
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Amount Guaranteed llllllllllll

Maximum Loss Guaranteed Governed by 7 
CFR Part 1980, Subpart E, Appendix I 

Total $lllll 100% $lllll 

In consideration of the making of the sub-
ject loan by the above named Lender, the 
United States of America, acting through 
the Farmers Home Administration or its 
successor agency under Public Law 103–354 of 
the United States Department of Agriculture 
(herein called ‘‘FmHA or its successor agen-
cy under Public Law 103–354’’), pursuant to 
the Disaster Assistance Act (P.L. 100–387, 7 
USC ) does hereby agree that in accord-
ance with and subject to the conditions and 
requirements herein, it will pay to: 

The Lender the lesser of 1. or 2. below: 
1. Any loss sustained by such Lender on 

the guaranteed portion including principal 
indebtedness as evidenced by said note(s) or 
by assumption agreement(s), or 

2. The guaranteed principal advanced to or 
assumed by the Borrower under said note(s) 
or assumption agreement(s) (Maximum $
). No capitalized interest is guaranteed. 

Definition of Holder. The Holder is the per-
son or organization other than the Lender 
who holds all or part of the guaranteed por-
tion of the loan with no servicing respon-
sibilities. Holders are prohibited from ob-
taining any part(s) of the guaranteed portion 
of the loan with proceeds from any obliga-
tion, the interest on which is excludable 
from income, under Section 103 of the Inter-
nal Revenue Code of 1954, as amended (IRC). 
When the Lender assigns a part(s) of the 
guaranteed loan to an assignee, the assignee 
becomes a Holder only when Form FmHA or 
its successor agency under Public Law 103– 
354 1980–70, ‘‘Assignment Guarantee Agree-
ment—Drought and Disaster Guaranteed 
Loans,’’ is used. 

Definition of Lender. The Lender is the per-
son or organization making and servicing 
the loan which is guaranteed under the pro-
visions of the applicable subpart of 7 CFR 
Part 1980. The Lender is also the party re-
questing a loan guarantee. 

Conditions of Guarantee 

1. Loan Servicing. Lender will be respon-
sible for servicing the entire loan, and Lend-
er will remain mortgagee and/or secured 
party of record not withstanding the fact 
that another party may hold a portion of the 
loan. When multiple notes are used to evi-
dence a loan, Lender will structure repay-
ments as provided in the loan agreement. 

2. Priorities. The entire loan will be se-
cured by the same security with equal lien 
priority for the guaranteed and 
unguaranteed portions of the loan. The 
unguaranteed portion of the loan will not be 
paid first nor given any preference or pri-
ority over the guaranteed portion. 

3. Full Faith and Credit. The Loan Note 
Guarantee constitutes an obligation sup-
ported by the full faith and credit of the 
United States and is incontestable except for 
fraud or misrepresentation of which Lender 
or any Holder has actual knowledge at the 
time it became such Lender or Holder or 
which Lender or any Holder participates in 
or condones. If the note to which this is at-
tached or relates provides for payment of in-
terest on interest, then this Loan Note Guar-
antee is void. In addition, the Loan Note 
Guarantee will be unenforceable by Lender 
to the extent any loss is occasioned by the 
violation of usury laws, negligent servicing, 
or failure to obtain the required security re-
gardless of the time at which FmHA or its 
successor agency under Public Law 103–354 
acquires knowledge of the foregoing. Any 
losses occasioned will be unenforceable to 
the extent that loan funds are used for pur-
poses other than those specifically approved 
by FmHA or its successor agency under Pub-
lic Law 103–354 in its Conditional Commit-
ment for Guarantee. Negligent servicing is 
defined as the failure to perform those serv-
ices which a reasonably prudent lender 
would perform in servicing its own portfolio 
of loans that are not guaranteed. The term 
includes not only the concept of a failure to 
act but also not acting in a timely manner 
or acting in a manner contrary to the man-
ner in which a reasonably prudent lender 
would act up to the time of loan maturity or 
until a final loss is paid. 

4. Rights and Liabilities. The guarantee 
and right to require purchase will be directly 
enforceable by Holder notwithstanding any 
fraud or misrepresentation by Lender or any 
unenforceability of this Loan Note Guar-
antee by Lender. Nothing contained herein 
will constitute any waiver by FmHA or its 
successor agency under Public Law 103–354 of 
any rights it possesses aganinst the Lender. 
Lender will be liable for and will promptly 
pay to FmHA or its successor agency under 
Public Law 103–354 any payment made by 
FmHA or its successor agency under Public 
Law 103–354 to Holder which if such Lender 
had held the guaranteed portion of the loan, 
FmHA or its successor agency under Public 
Law 103–354 would not be required to make. 

5. Payments. Lender will receive all pay-
ments of principal, or interest, on account of 
the entire loan and will promptly remit to 
Holder(s) its pro rata share thereof deter-
mined according to its respective interest in 
the loan, less only Lender’s servicing fee. 

6. Protective Advances. Protective ad-
vances made by Lender will not be guaran-
teed. 

7. Repurchase by Lender. The Lender has 
the option to repurchase the unpaid guaran-
teed portion of the loan from the Holder(s) 
within 30 days of written demand by the 
Holder(s) when: (a) the borrower is in default 
not less than 60 days on principal or interest 
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due on the loan or (b) the Lender has failed 
to remit to the Holder(s) its pro rata share of 
any payment made by the borrower or any 
loan subsidy within 30 days of its receipt 
thereof. The repurchase by the Lender will 
be for an amount equal to the unpaid guar-
anteed portion of principal and accrued in-
terest less the Lender’s servicing fee. The 
Loan Note Guarantee will not cover the note 
interest on the guaranteed loan(s). Holder(s) 
will concurrently send a copy of demand to 
FmHA or its successor agency under Public 
Law 103–354. The Lender is encouraged to re-
purchase the loan to facilitate the account-
ing for funds, resolve the problem, and to 
permit the borrower to cure the default, 
where reasonable. The Lender will notify the 
Holder(s) and FmHA or its successor agency 
under Public Law 103–354 of its decision. 

8. FmHA or its successor agency under 
Public Law 103–354 Purchase. If Lender does 
not repurchase as provided by paragraph 7 
hereof, FmHA or its successor agency under 
Public Law 103–354 will purchase from Holder 
the unpaid principal balance of the guaran-
teed portion less Lender’s servicing fee, 
within thirty (30) days after written demand 
to FmHA or its successor agency under Pub-
lic Law 103–354 from Holder. The Loan Note 
Guarantee will not cover the note interest to 
the Holder on the guaranteed loan(s). Such 
demand will include a copy of the written de-
mand made upon the Lender. The Holder(s) 
or its duly authorized agent will also include 
evidence of its right to require payment from 
FmHA or its successor agency under Public 
Law 103–354. Such evidence will consist of ei-
ther the original of the Loan Note Guarantee 
properly endorsed to FmHA or its successor 
agency under Public Law 103–354 or the origi-
nal of the Assignment Guarantee Agreement 
properly assigned to FmHA or its successor 
agency under Public Law 103–354 without re-
course including all rights, title, and inter-
est in the loan. FmHA or its successor agen-
cy under Public Law 103–354 will be sub-
rogated to all rights of Holder(s). The Hold-
er(s) will include in its demand the amount 
of unpaid principal due (no capitalized inter-
est). 

The Holder will also inform FmHA or its 
successor agency under Public Law 103–354 of 
the amount of past interest and capitalized 
interest it is owed. Such interest is not guar-
anteed. The Holder(s) remain entitled to all 
interest due to the point of repurchase by 
the Lender or purchase by FmHA or its suc-
cessor agency under Public Law 103–354 from 
the Holder(s) if such interest is or can be col-
lected. If FmHA or its successor agency 
under Public Law 103–354 has purchased, 
FmHA or its successor agency under Public 
Law 103–354 is equally entitled. 

The FmHA or its successor agency under 
Public Law 103–354 will promptly notify the 
Lender of its receipt of the Holder(s)’s de-
mand for payment. The Lender will promptly 

provide the FmHA or its successor agency 
under Public Law 103–354 with the informa-
tion necessary for FmHA or its successor 
agency under Public Law 103–354 determina-
tion of the appropriate amount due the Hold-
er(s). Any discrepancy between the amount 
claimed by the Holder(s) and the information 
submitted by the Lender must be resolved 
before payment will be approved. FmHA or 
its successor agency under Public Law 103– 
354 will notify both parties who must resolve 
the conflict before payment of FmHA or its 
successor agency under Public Law 103–354 
will be approved. Such conflict will suspend 
the running of the 30 day payment require-
ment. Upon receipt of the appropriate infor-
mation, FmHA or its successor agency under 
Public Law 103–354 will review the demand 
and submit it to the State Director for 
verification. After reviewing the demand the 
State Director will transmit the request to 
the FmHA or its successor agency under 
Public Law 103–354 Finance Office for 
issuance of the appropriate check. Upon 
issuance, the Finance Office will notify the 
office servicing the borrower and State Di-
rector and remit the check(s) to the Hold-
er(s). 

9. Lender’s Obligations. Lender consents to 
the purchase by FmHA or its successor agen-
cy under Public Law 103–354 and agrees to 
furnish on request by FmHA or its successor 
agency under Public Law 103–354 a current 
statement certified by an appropriate au-
thorized officer of the Lender of the unpaid 
principal and interest then owed by Bor-
rowers on the loan and the amount including 
any loan subsidy then owed by any Holder(s). 
Lender agrees that any purchase by FmHA 
or its successor agency under Public Law 
103–354 does not change, alter or modify any 
of the Lender’s obligations to FmHA or its 
successor agency under Public Law 103–354 
arising from said loan or guarantee nor does 
it waive any of FmHA or its successor agen-
cy under Public Law 103–354’s rights against 
Lender, and that FmHA or its successor 
agency under Public Law 103–354 will have 
the right to set-off against Lender all rights 
inuring to FmHA or its successor agency 
under Public Law 103–354 as the Holder of 
this instrument against FmHA or its suc-
cessor agency under Public Law 103–354’s ob-
ligation to Lender under the Loan Note 
Guarantee. 

10. Repurchase by Lender for Servicing. If, in 
the opinion of the Lender, repurchase of the 
guaranteed portion of the loan is necessary 
to adequately service the loan, the Holder 
will sell the portion of the loan to the Lend-
er for an amount equal to the unpaid prin-
cipal and interest (including any loan sub-
sidy) on such portion less Lender’s servicing 
fee. The Loan Note Guarantee will not cover 
the note interest to the Holder on the guar-
anteed loans. 
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1 Public reporting burden for this collec-
tion of information is estimated to average 2 
hours per response, including the time for re-
viewing instructions, searching existing data 

sources, gathering and maintaining the data 
needed, and completing and reviewing the 
collection of information. Send comments 
regarding this burden estimate or any other 
aspect of this collection of information, in-
cluding suggestions for reducing this burden 
to, Department of Agriculture, Clearance Of-
ficer, OIRM, Room 404–W, Washington, DC 
20250; and to the Office of Management and 
Budget, Paperwork Reduction Project (OMB 
No. 0575–0029), Washington, DC 20503. 

a. The lender will not repurchase from the 
Holder(s) for arbitrage purposes or other pur-
poses to further its own financial gain. 

b. Any repurchase will only be made after 
the Lender obtains FmHA or its successor 
agency under Public Law 103–354 written ap-
proval. 

c. If the Lender does not repurchase the 
portion from the Holder(s), FmHA or its suc-
cessor agency under Public Law 103–354 at its 
option may purchase such guaranteed por-
tions for servicing purposes. 

11. Custody of Unguaranteed Portion. The 
Lender may retain, or sell the unguaranteed 
portion of the loan only through participa-
tion. Participation, as used in this instru-
ment, means the sale of an interest in the 
loan wherein the Lender retains the note, 
collateral securing the note, and all respon-
sibility for loan servicing and liquidation. 

12. When Guarantee Terminates. This Loan 
Note Guarantee will terminate automati-
cally (a) upon full payment of the guaran-
teed loan; or (b) upon full payment of any 
loss obligation hereunder; or (c) upon writ-
ten notice from the Lender to FmHA or its 
successor agency under Public Law 103–354 
that the guarantee will terminate 30 days 
after the date of notice, provided the Lender 
holds all of the guaranteed portion and the 
Loan Note Guarantee(s) are returned to be 
cancelled by FmHA or its successor agency 
under Public Law 103–354. 

13. Settlement. The amount due under this 
instrument will be determined and paid as 
provided in the applicable Subpart of Part 
1980 of Title 7 CFR in effect on the date of 
this instrument. 

14. Notices. All notices and actions will be 
initiated through the FmHA or its successor 
agency under Public Law 103–354 lll 

for lll (State) with mailing address at the 
date of this instrument: 
llllllllllllllllllllllll

United States of America 
Farmers Home Administration or its suc-
cessor agency under Public Law 103–354 
By: lllllllllllllllllllll

Title: llllllllllllllllllll

(Date) llllllllllllllllllll

Assumption Agreement by lllllllll

dated llllllllll, 19ll 

Assumption Agreement by lllllllll

dated llllllllll, 19ll 

EXHIBIT C TO APPENDIX I—ASSIGNMENT GUAR-
ANTEE AGREEMENT—DROUGHT AND DIS-
ASTER GUARANTEED LOANS (INTEREST NOT 
GUARANTEED) 1 

FmHA or its successor agency under Public 
Law 103–354 Loan Ident. No. llllllll

Form FmHA or its successor agency under 
Public Law 103–354 1980–70 (11–88) 

llllllllllllllllllllllll

of llllllllllllllllllllll

(Lender) has made a loan to llllllll

in the principal amount of $ llllllll

as evidenced by a note(s) dated lllllll

The United States of America, acting 
through Farmers Home Administration or 
its successor agency under Public Law 103– 
354 (FmHA or its successor agency under 
Public Law 103–354) entered into a Loan Note 
Guarantee—Drought and Disaster Guaran-
teed Loans (Loan Note Guarantee) (Form 
FmHA or its successor agency under Public 
Law 103–354 1980–69) with the Lender applica-
ble to such loan to guarantee the loan not to 
exceed lll % of the amount of the prin-
cipal advanced. 
llllllllllllllllllllllll

of llllllllllllllllllllll

(Holder) desires to purchase from Lender 
lll % of the guaranteed portion of such 
loan. Copies of Borrower’s note(s) and the 
Loan Note Guarantee are attached hereto 
as a part hereof. llllllllllllll

Now, Therefore, the Parties Agree: 
1. The principal amount of the loan now 

outstanding is $lllll . Lender hereby as-
signs to Holder lll % of the guaranteed 
portion of the loan representing $lllll 

of such loan now outstainding in accordance 
with all of the terms and conditions herein-
after set forth. The Lender and FmHA or its 
successor agency under Public Law 103–354 
certify to the Holder that the Lender has 
paid and FmHA or its successor agency 
under Public Law 103–354 has received the 
Guarantee Fee in exchange for the issuance 
of the Loan Note Guarantee. 

2. Loan Servicing. The Lender will be re-
sponsible for servicing the entire loan and 
will remain mortgagee and/or secured party 
of record. The entire loan will be secured by 
the same security with equal lien priority 
for the guaranteed and unguaranteed por-
tions of the loan. 

The Lender will receive all payments on 
account of principal of, or interest (including 
any loan subsidy) on, the entire loan and 
shall promptly remit to the Holder its pro 
rata share thereof determined according to 
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their respective interests in the loan, less 
only Lender’s servicing fee. 

3. Servicing Fee. Holder agrees that Lender 
will retain a servicing fee of lll percent 
per annum of the unpaid balance of the guar-
anteed portion of the loan assigned here-
under. 

4. Purchase by Holder. The guaranteed 
protion purchased by the Holder will always 
be a portion of the loan which is guaranteed. 
The Holder will hereby succeed to all rights 
of the Lender under the Loan Note Guar-
antee to the extent of the assigned portion of 
the loan. The Lender, however, will remain 
bound by all the obligations under the Loan 
Note Guarantee and the program regulations 
found in the applicable Subpart of 7 CFR 
Part 1980 now in effect and future FmHA or 
its successor agency under Public Law 103– 
354 program regulations not inconsistent 
with the provisions hereof. 

5. Full Faith and Credit. The Loan Note 
Guarantee constitutes an obligation sup-
ported by the full faith and credit of the 
United States and is inconstestable except 
for fraud or misrepresentation of which the 
Holder has actual knowledge at the time of 
this assignment, or which it participates in 
or condones. A note which provides for the 
payment of interest on interest shall not be 
guaranteed. Any Assignment Guarantee 
Agreement—Drought and Disaster Guaran-
teed Loan attached to or relating to a note 
which provides for payment of interest on in-
terest is void. 

6. Rights and Liabilities. The guarantee and 
right to require purchase will be directly en-
forceable by Holder notwithstanding any 
fraud or misrepresentations by Lender or 
any unenforceability of the Loan Note Guar-
antee by Lender. Nothing contained herein 
shall constitute any waiver by FmHA or its 
successor agency under Public Law 103–354 of 
any rights it possesses against the Lender, 
and the Lender agrees that Lender will be 
liable and will promptly reimburse FmHA or 
its successor agency under Public Law 103– 
354 for any payment made by FmHA or its 
successor agency under Public Law 103–354 to 
Holder which, if such Lender had held the 
guaranteed portion of the loan, FmHA or its 
successor agency under Public Law 103–354 
would not be required to make. The Holder(s) 
upon written notice to the Lender may resell 
the unpaid balance of the guaranteed portion 
of the loan assigned hereunder. An endorse-
ment may be added to the Form FmHA or its 
successor agency under Public Law 103–354 
1980–70 to effectuate the transfer. 
Lender: 
Address: 
By llllllllllllllllllllll

Title lllllllllllllllllllll

Attest: lllllllllllllllllll

(SEAL) 
Holder: 
Address: 

By llllllllllllllllllllll

Title lllllllllllllllllllll

Attest: lllllllllllllllllll

(SEAL) 
United States of America 
Farmers Home Administration or its suc-
cessor agency under Public Law 103–354 
Address: lllllllllllllllllll

By llllllllllllllllllllll

Title lllllllllllllllllllll

[54 FR 5, Jan. 3, 1989, as amended at 54 FR 
14792, Apr. 13, 1989; 54 FR 26946, June 27, 1989] 

APPENDIX J TO SUBPART E OF PART 1980 
[RESERVED] 

APPENDIX K TO SUBPART E OF PART 
1980—REGULATIONS FOR LOAN GUAR-
ANTEES FOR DISASTER ASSISTANCE 
FOR RURAL BUSINESS ENTERPRISES 

A. In general 

Disaster Assistance for Rural Business En-
terprises (DARBE) guaranteed loans are au-
thorized by Section 401 of the Disaster As-
sistance Act of 1989, which provides for guar-
antees of up to 90 percent of the unpaid prin-
cipal and interest amount of qualifying 
loans, or $2,500,000 whichever is less, to any 
one borrower. DARBE guaranteed loans may 
be either to assist in alleviating financial 
distress caused to rural business entities, di-
rectly or indirectly, by drought, freeze, 
storm, excessive moisture, earthquake, or re-
lated conditions occurring in 1988 or 1989, or 
to assist such entities that refinance or re-
structure debt as a result of losses incurred, 
directly or indirectly, because of such nat-
ural disasters. Where used in this appendix, 
the term ‘‘natural disaster(s)’’ refers only to 
drought, freeze, storm, excessive moisture, 
earthquake, and related conditions occurring 
in 1988 or 1989. All provisions of subparts A 
and E of part 1980 of this chapter apply to 
DARBE loans, except as provided in this ap-
pendix. All forms used in connection with a 
DARBE loan will be those used in connection 
with a Business and Industrial (B&I) guaran-
teed loan, except for the following three 
forms that are incorporated in this appendix 
K of this subpart E, made a part hereof, and 
appear in the FEDERAL REGISTER following 
the body of this appendix as exhibits A, B, 
and C in the following order: 

(1) Form FmHA or its successor agency 
under Public Law 103–354 1980–71, ‘‘Lender’s 
Agreement—Disaster Assistance for Rural 
Business Enterprise Guaranteed Loans,’’ will 
be used instead of Form FmHA or its suc-
cessor agency under Public Law 103–354 449– 
35, ‘‘Lender’s Agreement.’’ 

(2) Form FmHA or its successor agency 
under Public Law 103–354 1980–72, ‘‘Loan Note 
Guarantee—Disaster Assistance for Rural 
Business Enterprise Guaranteed Loans,’’ will 
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be used instead of Form FmHA or its suc-
cessor agency under Public Law 103–354 449– 
34, ‘‘Loan Note Guarantee.’’ 

(3) Form FmHA or its successor agency 
under Public Law 103–354 1980–73, ‘‘Assign-
ment Guarantee Agreement—Disaster As-
sistance for Rural Business Enterprise Guar-
anteed Loans,’’ will be used instead of Form 
FmHA or its successor agency under Public 
Law 103–354 449–36, ‘‘Assignment Guarantee 
Agreement.’’ 

B. Loan purposes 

Loan proceeds may be used for purposes de-
scribed in § 1980.411(a), except in lieu of the 
debt refinancing requirements in 
§ 1980.411(a)(11), the following refinancing re-
quirements apply to DARBE loans. Loan pro-
ceeds to be used for refinancing must be used 
solely for refinancing or restructuring of 
debts as a result of losses incurred, directly 
or indirectly, as a result of drought, freeze, 
storm, excessive moisture, earthquake, or re-
lated conditions occurring in 1988 or 1989, 
and such refinancing or restructuring of 
debt(s) must be essential for the borrower to 
meet its financial obligations in a timely 
fashion. DARBE loan proceeds may be used 
for hotels, motels, tourist, or recreation fa-
cilities which meet the eligibility require-
ments of DARBE guaranteed loans in addi-
tion to the eligible loan purposes as stated in 
FmHA or its successor agency under Public 
Law 103–354 Instruction 1980–E. In addition, 
DARBE loan proceeds may be used for busi-
ness enterprises engaged in agricultural pro-
duction (production agriculture) which 
means the cultivation, production (growing), 
and harvesting, either directly or through 
integrated operations, of agricultural prod-
ucts (crops, animals, birds, and marine life, 
either for fibers or food for human consump-
tion), and disposal or marketing thereof, the 
raising, housing, feeding (including commer-
cial custom feedlots), breeding, hatching, 
control and/or management of farm and do-
mestic animals. Other eligible uses of loan 
proceeds under agricultural production in-
clude: 

(1) Commercial nurseries primarily en-
gaged in the production of ornamental plants 
and trees and other nursery products such as 
bulbs, florists’ greens, flowers, shrubbery, 
flower and vegetable seeds, sod, and the 
growing of vegetables from seed to the trans-
plant stage. 

(2) Forestry which includes establishments 
primarily engaged in the operation of timber 
tracts, tree farms, forest nurseries, and re-
lated activities such as reforestation. 

(3) Loans for livestock and poultry proc-
essing as identified under eligible purposes. 

(4) The growing of mushrooms or hydro-
ponics. 

In addition, those business enterprises 
which qualify for assistance as agricultural 
production must be ineligible entities for 

FmHA or its successor agency under Public 
Law 103–354 farmer program loans because 
the entity exceeds the definition of a family- 
size farm as defined by FmHA or its suc-
cessor agency under Public Law 103–354 In-
struction 1941–A, § 1941.4(d). 

C. Ineligible loan purposes 

FmHA or its successor agency under Pub-
lic Law 103–354 Instruction 1980–E, § 1980.412 
are ineligible purposes for DARBE guaran-
teed loans except for hotels, motels, tourist, 
recreation facilities and agricultural produc-
tion (production agriculture) as defined in 
§ 1980.412(e), DARBE guaranteed loans may 
not be used for: 

(1) Business expansion, acquisition of real 
estate, machinery, equipment, inventory, 
other goods or services, or for any other pur-
pose unless related directly to the financial 
distress or loss that is the basis for the 
DARBE guaranteed loan. 

(2) Alleviating financial distress of entities 
engaged in agricultural production that are 
eligible for other FmHA or its successor 
agency under Public Law 103–354-type farm 
loan programs. 

D. Transactions which will not be guaranteed 

In addition to transactions listed in FmHA 
or its successor agency under Public Law 
103–354 Instruction 1980–E, § 1980.413, except 
for § 1980.413(a)(3), FmHA or its successor 
agency under Public Law 103–354 will not 
make DARBE guaranteed loans if the com-
pleted application is not received by FmHA 
or its successor agency under Public Law 
103–354 on or before September 30, 1991, nor 
will FmHA or its successor agency under 
Public Law 103–354 make subsequent DARBE 
guarantee loans. 

E. Borrower equity requirements 

See FmHA or its successor agency under 
Public Law 103–354 Instruction 1980–E, 
§ 1980.441. In lieu of the borrower equity re-
quirements in § 1980.441, paragraphs (a) and 
(b), the following applies to DARBE loans. 
Tangible balance sheet equity must be posi-
tive when the Loan Note Guarantee is 
issued. Equity must be such that, when con-
sidered with other credit factors, repayment 
of the loan and the continued success of the 
business operation are reasonably assured. 
Requirements of § 1980.441(c) apply to DARBE 
guaranteed loans. 

F. Filing and processing preapplications and 
applications 

See FmHA or its successor agency under 
Public Law 103–354 Instruction 1980–E, 
§ 1980.451. All requirements of § 1980.451 re-
main in effect. In addition to the informa-
tion required as part of a preapplication 
under § 1980.451(f), and unless previously sub-
mitted as a part of an application under 
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§ 1980.451(i) evidence is required which dem-
onstrates to FmHA or its successor agency 
under Public Law 103–354’s satisfaction: 

(1) The causal relationship between a 1988 
or 1989 natural disaster and the financial dis-
tress or loss upon which the preapplication 
or application is based; and, 

(2) That the amount of the loan requested 
is not greater than the amount necessary for 
curing the problems caused by the natural 
disaster. Financial distress or loss shall be 
determined on the basis of a comparison of 
financial data for comparable periods of time 
and need not necessarily be based on data at 
the year’s end. Evidence submitted may in-
clude, but is not limited to, the following: 

(a) Evidence of financial loss or distress 
(including loss or distress caused by business 
interruption) resulting from physical dam-
age caused by natural disaster, or 

(b) Evidence that the financial loss and/or 
distress of the business is the direct or indi-
rect result of loss of sales, business interrup-
tion, loss of markets, shortage of raw mate-
rials, or decline in patronage or customers 
caused by a nautral disaster. It must be 
shown that business operations were dam-
aged as a result of such natural disaster. 

(3) Evidence of compliance with Sodbuster 
and Swampbuster requirements as ref-
erenced in paragraph K below. 

G. Loan guarantee limit. The total principal 
amount of DARBE guaranteed loans to any 
one borrower cannot exceed $10,000,000. The 
maximum loss covered by Form FmHA or its 
successor agency under Public Law 103–354 
1980–72, ‘‘Loan Note Guarantee DARBE,’’ 
issued on any one borrower can never exceed 
the percentage of guarantee multiplied by 
the unpaid principal and accrued interest on 
the loan as evidenced by the note(s) or by as-
sumption agreement(s), and protective ad-
vances, or $2,500,000, whichever is the lesser 
amount. 

H. Percentage of guarantee. The provisions 
of FmHA or its successor agency under Pub-
lic Law 103–354 instruction 1980–E, § 1980.420 
will not apply to DARBE. For loans in excess 
of $2,000,000, the percentage of guarantee will 
be calculated so that the guaranteed portion 
of the principal amount of the loan cannot 
exceed $2,000,000. For loans of $2,000,000 or 
less the maximum percentage of guarantee 
will be 90 percent. For example, a loan of 
$10,000,000 would not exceed a 20 percent 
guarantee; a $5,000,000 loan would not exceed 
a 40 percent guarantee. 

I. Lender’s existing unguaranteed exposure 

The provisions of § 1980.452 ADMINISTRA-
TIVE C. 1(d) do not apply. 

J. No direct or insured loans 

FmHA or its successor agency under Pub-
lic Law 103–354 Instruction 1980–E, 
§§ 1980.423(b), 1980.488(b), 1980.481, 1980.411(b), 

and other provisions of this subpart dealing 
with insured or direct loans do not apply to 
DARBE loans. All DARBE loans are FmHA 
or its successor agency under Public Law 
103–354 guaranteed loans. FmHA or its suc-
cessor agency under Public Law 103–354 has 
no authority to make DARBE loans directly 
to borrowers. 

K. Sodbuster and Swampbuster requirements 

The provisions of FmHA or its successor 
agency under Public Law 103–354 Instruction 
1940–G, exhibit M, will apply to loans made 
to rural business enterprises engaged in agri-
cultural production. 

EXHIBIT A TO APPENDIX K 

USDA-FmHA or its successor agency under 
Public Law 103–354 

Form FmHA or its successor agency under 
Public Law 103–354 1980–71 

(Rev. 11–89) 
FORM APPROVED 
OMB NO. 0575–0029 

LENDER’S AGREEMENT 

DISASTER ASSISTANCE FOR RURAL BUSINESS 
ENTERPRISE (DARBE) 

GUARANTEED LOANS 

MAXIMUM LOSS PAYABLE BY FMHA OR ITS 
SUCCESSOR AGENCY UNDER PUBLIC LAW 103– 
354 TO A HOLDER OR LENDER IS $2,500,000. 

Type of Loan. 
llllllllllllllllllllllll

Applicable 7 CFR part 1980 subpart 
llllllllllllllllllllllll

FmHA or its successor agency under Public 
Law 103–354 Loan Ident. No. 
llllllllllllllllllllllll

(Lender) of 
llllllllllllllllllllllll

has made a loan(s) to 
llllllllllllllllllllllll

(Borrower) 
llllllllllllllllllllllll

in the principal amount of $lllllll as 
evidenced by 
llllllllllllllllllllllll

note(s) (include Bond as appropriate) de-
scribed as follows: 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

The United States of America, acting 
through Farmers Home Administration or 
its successor agency under Public Law 103– 
354 (FmHA or its successor agency under 
Public Law 103–354) has entered into a ‘‘Loan 
Note Guarantee—DARBE’’ (Form FmHA or 
its successor agency under Public Law 103– 
354 1980–72) or has issued a ‘‘Conditional 
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Commitment for Guarantee’’ (Form FmHA 
or its successor agency under Public Law 
103–354 449–14) to enter into a Loan Note 
Guarantee with the Lender applicable to 
such loan to participate in a percentage of 
any loss on the loan not to exceed 
lllll% of the amount of the principal 
advance and any interest (including any loan 
subsidy) thereon. The terms of the Loan 
Note Guarantee are controlling. In order to 
facilitate the marketability of the guaran-
teed portion of the loan and as a condition 
for obtaining a guarantee of the loan(s), the 
Lender enters into this agreement. 

THE PARTIES AGREE: 

I. The maximum loss covered under the Loan 
Guarantee—DARBE will not exceed llll 

percent of the principal and accrued interest 
including any loan subsidy on the above in-
debtedness. 

THE MAXIMUM LOSS PAYMENT UNDER A LOAN 
GUARANTEE UNDER THE DISASTER ASSIST-
ANCE FOR RURAL BUSINESS ENTERPRISE 
GUARANTEED LOAN PROGRAM IS LIMITED TO 
$2,500,000, OR THE PERCENTAGE OF GUAR-
ANTEE TIMES THE PRINCIPAL, ACCRUED IN-
TEREST, AND APPROVED PROTECTIVE AD-
VANCES, WHICHEVER IS LESS. 

II. FULL FAITH AND CREDIT. 

The Loan Note Guarantee—DARBE con-
stitutes an obligation supported by the full 
faith and credit of the United States and is 
incontestable except for fraud or misrepre-
sentation of which the Lender has actual 
knowledge at the time it became such Lend-
er or which Lender participates in or con-
dones. Any note which provides for the pay-
ment of interest on interest shall not be 
guaranteed. Any Loan Note Guarantee— 
DARBE or Assignment Guarantee Agree-
ment—DARBE attached to or relating to a 
note which provides for payment of interest 
on interest is void. 

The Loan Note Guarantee—DARBE will be 
unenforceable by the Lender to the extent 
any loss is occasioned by violation of usury 
laws, negligent servicing, or failure to obtain 
the required security regardless of the time 
at which FmHA or its successor agency 
under Public Law 103–354 acquires knowledge 
of the foregoing. Any losses will be unen-
forceable by the Lender to the extent that 
loan funds are used for purposes other than 
those specifically approved by FmHA or its 
successor agency under Public Law 103–354 in 
its Conditional Commitment for Guarantee. 
Negligent servicing is defined as the failure 
to perform those services which a reasonably 
prudent Lender would perform in servicing 
its own portfolio of loans that are not guar-
anteed. The term includes not only the con-
cept of a failure to act but also not acting in 
a timely manner or acting in a manner con-

trary to the manner in which a reasonably 
prudent Lender would act up to the time of 
loan maturity or until a final loss is paid. 
Public reporting burden for this collection of in-
formation is estimated to average 11⁄2 hours per 
response, including the time for reviewing in-
structions, searching existing data sources, 
gathering and maintaining the data needed, 
and completing and reviewing the collection of 
information. Send comments regarding this bur-
den estimate or any other aspect of this collec-
tion of information including suggestions for re-
ducing this burden, to Department of Agri-
culture, Clearance Officer, OIRM, Room 404–W, 
Washington, D.C. 20250; and to the Office of 
Management and Budget, Paperwork Reduction 
Project (OMB No. 0575–0029), Washington, D.C. 
20503. 

III. LENDER’S SALE OR ASSIGNMENT OF 
GUARANTEE LOAN—DARBE. 

A. The Lender may retain all of the guar-
anteed loan. The Lender is not permitted to 
sell or participate in any amount of the 
guaranteed or unguaranteed portion(s) of the 
loan(s) to the applicant or Borrower or mem-
bers of their immediate families, their offi-
cers, directors, stockholders, other owners, 
or any parent, subsidiary or affiliate. If the 
Lender desires to market all or part of the 
guaranteed portion of the loan at or subse-
quent to loan closing, such loan must not be 
in default as set forth in the terms of the 
notes. The Lender may proceed under the 
following options: 

1. Assignment. Assign all or part of the 
guaranteed portion of the loan to one or 
more Holders by using Form FmHA or its 
successor agency under Public Law 103–354 
1980–73, ‘‘Assignment Guarantee Agree-
ment—DARBE.’’ Holder(s), upon written no-
tice to Lender and FmHA or its successor 
agency under Public Law 103–354, may reas-
sign the unpaid guaranteed portion of the 
loan sold thereunder. Upon such notification 
the assignee shall succeed to all rights and 
obligations of the Holder(s) thereunder. If 
this option is selected, the Lender may not 
at a later date cause to be issued any addi-
tional notes. 

2. Multi-Note System. When this option is 
selected by the Lender, upon disposition the 
Holder will receive one of the Borrower’s ex-
ecuted notes and Form FmHA or its suc-
cessor agency under Public Law 103–354 1980– 
72, ‘‘Loan Note Guarantee—DARBE,’’ at-
tached to the Borrower’s note. However, all 
rights under the security instruments (in-
cluding personal and/or corporate guaran-
tees) will remain with the Lender and in all 
cases inure to its and the Government’s ben-
efit notwithstanding any contrary provisions 
of state law. 

a. At Loan Closing: Provide for no more 
than 10 notes, unless the Borrower and 
FmHA or its successor agency under Public 
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Law 103–354 agree otherwise, for the guaran-
teed portion and one note for the 
unguaranteed portion. When this option is 
selected, FmHA or its successor agency 
under Public Law 103–354 will provide the 
Lender with a Form FmHA or its successor 
agency under Public Law 103–354 1980–72, for 
each of the notes. 

b. After Loan Closing: 
(1) Upon written approval by FmHA or its 

successor agency under Public Law 103–354, 
the Lender may cause to be issued a series of 
new notes, not to exceed the total provided 
in 2.a. above, as replacement for previously 
issued guaranteed note(s) provided: 

(a) The Borrower agrees and executes the 
new notes. 

(b) The interest rate does not exceed the 
interest rate in effect when the loan was 
closed. 

(c) The maturity of the loan is not 
changed. 

(d) FmHA or its successor agency under 
Public Law 103–354 will not bear any ex-
penses that may be incurred in reference to 
such reissue of notes. 

(e) There is adequate collateral securing 
the note(s). 

(f) No intervening liens have arisen or have 
been perfected and the secured lien priority 
remains the same. 

(2) FmHA or its successor agency under 
Public Law 103–354 will issue the appropriate 
Loan Note Guarantees—DARBE to be at-
tached to each of the notes then extant in 
exchange for the original loan Note Guar-
antee—DARBE which will be cancelled by 
FmHA or its successor agency under Public 
Law 103–354. 

3. Participations. 
a. The Lender may obtain participation in 

its loan under its normal operating proce-
dures. Participation means a sale of an inter-
est in the loan wherein the Lender retains 
the note, collateral securing the note, and 
all responsibility for loan servicing and liq-
uidation. 

b. The Lender is required to hold in its own 
portfolio or retain a minimum of 5% for Dis-
aster Assistance for Rural Business Enter-
prises loans of the total guaranteed loan(s) 
amount. The amount required to be retained 
must be of the unguaranteed portion of the 
loan and cannot be participated to another. 
The Lender may sell the remaining amount 
of the unguaranteed portion of the loan only 
through participation. However, the Lender 
will always retain the responsibility for loan 
servicing and liquidation. 

B. When a guaranteed portion of a loan is 
sold by the Lender to a (Holder(s), the Hold-
er(s) shall thereupon succeed to all rights of 
Lender under the Loan Note Guarantee— 
DARBE to the extent of the portion of the 
loan purchased. Lender will remain bound to 
all the obligations under the Loan Note 
Guarantee—DARBE, and this agreement, 

and the FmHA or its successor agency under 
Public Law 103–354 program regulations 
found in the applicable subpart of title 7 CFR 
part 1980, and to future FmHA or its suc-
cessor agency under Public Law 103–354 pro-
gram regulations not inconsistent with the 
express provisions hereof. 

C. The Holder(s) upon written notice to the 
lender may resell the unpaid guaranteed por-
tion of the loan sold under provision III A. 
IV. The Lender agrees loan funds will be used 
for the purposes authorized in the applicable 
subpart of title 7 CFR part 1980 and in ac-
cordance with the terms of Form FmHA or 
its successor agency under Public Law 103– 
354 449–14. 
V. The Lender certifies that none of its offi-
cers or directors, stockholders or other own-
ers (except stockholders in a Farm Credit 
Bank or other Farm Credit System Institu-
tion with direct lending authority that have 
normal stockshare requirements for partici-
pation) has a substantial financial interest 
in the Borrower. The Lender certifies that 
neither the Borrower nor its officers or di-
rectors, stockholders or other owners has a 
substantial financial interest in the Lender. 
If the Borrower is a member of the board of 
directors or an officer of a Farm Credit Bank 
or other Farm Credit System Institution 
with direct lending authority, the Lender 
certifies that an FCS institution on the next 
highest level will independently process the 
loan request and will act as the Lender’s 
agent in servicing the account. 
VI. The Lender certifies that it has no 
knowledge of any material adverse change, 
financial or otherwise, in the Borrower, Bor-
rower’s business, or any parent, subsidiaries, 
or affiliates since it requested a Loan Note 
Guarantee—DARBE. 
VII. Lender certifies that a loan agreement 
and/or loan instruments concurred in by 
FmHA or its successor agency under Public 
Law 103–354 has been or will be signed with 
the Borrower. 
VIII. Lender certifies that it has paid the re-
quired guarantee fee. 

IX. SERVICING. 

A. The Lender will service the entire loan 
and will remain mortgagee and/or secured 
party of record, notwithstanding the fact 
that another may hold a portion of the loan. 
The entire loan will be secured by the same 
security with equal lien priority for the 
guaranteed and unguaranteed portions of the 
loan. Lender may charge Holder a servicing 
fee. The unguaranteed portion of a loan will 
not be paid first nor given any preference or 
priority over the guaranteed portion of the 
loan. 

B. Disposition of the guaranteed portion of 
a loan may be made prior to full disburse-
ment, completion of construction and acqui-
sitions only with the prior written approval 
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of FmHA or its successor agency under Pub-
lic Law 103–354. Subsequent to full disburse-
ment, completion of construction, and acqui-
sition, the guaranteed portion of the loan 
may be disposed of as provided herein. 

It is the Lender’s responsibility to see that 
all construction is properly planned before 
any work proceeds; that any required per-
mits, licenses or authorizations are obtained 
from the appropriate regulatory agencies; 
that the Borrower has obtained contracts 
through acceptable procurement procedures; 
that periodic inspections during construc-
tion are made and that FmHA or its suc-
cessor agency under Public Law 103–354’s 
concurrence on the overall development 
schedule is obtained. 

C. Lender’s servicing responsibilities in-
clude, but are not limited to: 

1. Obtaining compliance with the 
convenants and provisions in the note, loan 
agreement, security instruments, and any 
supplemental agreements and notifying in 
writing FmHA or its successor agency under 
Public Law 103–354 and the Borrower of any 
violations. None of the aforesaid instruments 
will be altered without FmHA or its suc-
cessor agency under Public Law 103–354’s 
prior written concurrence. The Lender must 
service the loan in a reasonable and prudent 
manner. 

2. Receiving all payments on principal and 
interest (including any loan subsidy) on the 
loan as they fall due and promptly remitting 
and accounting to any Holder(s) of their pro 
rata share thereof determined according to 
their respective interests in the loan, less 
only Lender’s servicing fee. The loan may be 
reamortized, renewed, rescheduled or (for 
Farm Ownership, Soil and Water, and Oper-
ating loans only) written down only with 
agreement of the Lender and Holder(s) of the 
guaranteed portion of the loan and only with 
FmHA or its successor agency under Public 
Law 103–354’s written concurrence. For loans 
covered by 7 CFR part 1980, subpart H, the 
Holder may designate the payee when an In-
dividual Certificate is issued. 

3. Inspecting the collateral as often as nec-
essary to properly service the loan. 

4. Assuring that adequate insurance is 
maintained. This includes hazard insurance 
obtained and maintained with a loss payable 
clause in favor of the Lender as the mort-
gagee or secured party. 

5. Assuring that: taxes, assessment or 
ground rents against or affecting collateral 
are paid; the loan and collateral are pro-
tected in foreclosure, bankruptcy, receiver-
ship, insolvency, condemnation, or other liti-
gation, insurance loss payments, condemna-
tion awards, or similar proceeds are applied 
on debts in accordance with lien priorities on 
which the guarantee was based, or to re-
building or otherwise acquiring needed re-
placement collateral with the written ap-
proval of FmHA or its successor agency 

under Public Law 103–354; proceeds from the 
sale or other disposition of collateral are ap-
plied in accordance with the lien priorities 
on which the guarantee is based, except that 
proceeds from the disposition of collateral, 
such as machinery, equipment, furniture or 
fixtures, may be used to acquire property of 
similar nature in value up to $llllll 

without written concurrence of FmHA or its 
successor agency under Public Law 103–354; 
the Borrower complies with all laws and or-
dinances applicable to the loan, the collat-
eral and/or operating of the farm, business or 
industry. 

6. Assuring that if personal or corporate 
guarantees are part of the collateral, current 
financial statements from such loan guaran-
tors will be obtained and copies provided to 
FmHA or its successor agency under Public 
Law 103–354 at such time and frequency as re-
quired by the loan agreement or Conditional 
Commitment for Guarantee. In the case of 
guarantees secured by collateral, assuring 
the security is properly maintained. 

7. Obtaining the lien coverage and lien pri-
orities specified by the Lender and agreed to 
by FmHA or its successor agency under Pub-
lic Law 103–354, properly recording or filing 
lien or notice instruments to obtain or main-
tain such lien priorities during the existence 
of the guarantee by FmHA or its successor 
agency under Public Law 103–354. 

8. Assuring that the Borrower obtains mar-
ketable title to the collateral. 

9. Assuring that the Borrower (any party 
liable) is not released from liability for all or 
any part of the loan, except in accordance 
with FmHA or its successor agency under 
Public Law 103–354 regulations. 

10. Providing FmHA or its successor agen-
cy under Public Law 103–354 Finance Office 
with loan status reports semiannually as of 
June 30 and December 31 on Form FmHA or 
its successor agency under Public Law 103– 
354 1980–41, ‘‘Guaranteed Loan Status Re-
port.’’ 

11. Obtaining from the Borrower periodic 
financial statements under the following 
schedule: 
llllllllllllllllllllllll

Lender is responsible for analyzing the finan-
cial statements, taking any servicing actions 
and providing copies of statements and 
record of actions to the FmHA or its suc-
cessor agency under Public Law 103–354 office 
immediately responsible for the loan. 

12. Monitoring the use of loan funds to as-
sure they will not be used for any purpose 
that will contribute to excessive erosion of 
highly erodible land or to the conversion of 
wetlands to produce an agricultural com-
modity, as further explained in 7 CFR part 
1940, subpart G, exhibit M. 

X. DEFAULT. 

A. The Lender will notify FmHA or its suc-
cessor agency under Public Law 103–354 when 
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a Borrower is thirty (30) days (90 days for 
guaranteed rural housing loan) past due on a 
payment or if the Borrower has not met its 
responsibilities of providing the required fi-
nancial statements to the Lender or is other-
wise in default. The Lender will notify 
FmHA or its successor agency under Public 
Law 103–354 of the status of a Borrower’s de-
fault on Form FmHA or its successor agency 
under Public Law 103–354 1980–44, ‘‘Guaran-
teed Loan Borrower Default Status.’’ A 
meeting will be arranged by the Lender with 
the Borrower and FmHA or its successor 
agency under Public Law 103–354 to resolve 
the problem. Actions taken by the Lender 
with written concurrence of FmHA or its 
successor agency under Public Law 103–354 
will include but are not limited to the fol-
lowing or any combination thereof: 

1. Deferment of principal payments (sub-
ject to rights of any Holder(s)). 

2. An additional temporary loan by the 
Lender to bring the account current. 

3. Reamortization of or rescheduling the 
payments on the loan (subject to rights of 
any Holder(s)). 

4. Transfer and assumption of the loan in 
accordance with the applicable subpart of 
title 7 CFR part 1980. 

5. Reorganization. 
6. Liquidation. 
7. Subsequent loan guarantees. 
8. Changes in interest rates with FmHA or 

its successor agency under Public Law 103– 
354’s Lender’s, and the Holder’(s) approval; 
provided, such interest rate is adjusted pro-
portionally between the guaranteed and 
unguaranteed portion of the loan and the 
type of rate remains the same. 

9. Principal and interest write down in ac-
cordance with 7 CFR part 1980, subpart B, 
§ 1980.125. 

B. The Lender will negotiate in good faith 
in an attempt to resolve any problem to per-
mit the Borrower to cure a default, where 
reasonable. 

C. The Lender has the option to repurchase 
the unpaid guaranteed portion of the loan 
from the Holder(s) within 30 days of written 
demand by the Holder(s) when: (a) the Bor-
rower is in default not less than 60 days in 
payment of principal or interest due on the 
loan or (b) the Lender has failed to remit to 
the Holder(s) its pro rata share of any pay-
ment made by the Borrower or any loan sub-
sidy within 30 days of its receipt thereof. The 
repurchase by the Lender will be for an 
amount equal to the unpaid guaranteed por-
tion of the principal and accrued interest 
less the Lender’s servicing fee. The loan note 
guarantee will not cover the note interest to 
the Holder on the guaranteed loan(s) accru-
ing after 90 days from the date of the demand 
letter to the Lender requesting the repur-
chase. Holder(s) will concurrently send a 
copy of demand to FmHA or its successor 
agency under Public Law 103–354. The Lender 

will accept an assignment without recourse 
from the Holder(s) upon repurchase. The 
Lender is encouraged to repurchase the loan 
to facilitate the accounting for funds, re-
solve the problem, and to permit the bor-
rower to cure the default, where reasonable. 
The Lender will notify the Holder(s) and 
FmHA or its successor agency under Public 
Law 103–354 of its decision. As per the terms 
of the Loan Note Guarantee—DARBE the 
maximum loss payment will not exceed 
$2,500,000 for principal, interest and approved 
protective advances. 

D. If Lender does not repurchase as pro-
vided by paragraph C, FmHA or its successor 
agency under Public Law 103–354 will pur-
chase from Holder(s) the unpaid principal 
balance of the guaranteed portion herein to-
gether with accrued interest (including any 
loan subsidy) to date of repurchase, within 30 
days after written demand to FmHA or its 
successor agency under Public Law 103–354 
from the Holder(s). The loan note guarantee 
will not cover the note interest to the Holder 
on the guaranteed loan(s) accruing after 90 
days from the date of original demand letter 
of the Holder(s) to the Lender requesting the 
repurchase. Such demand will include a copy 
of the written demand upon the Lender. 
Under the Disaster Assistance for Rural 
Business Enterprise Guaranteed Loan pro-
gram, the maximum cumulative payment to 
the holder(s) of the guaranteed portion of the 
loan is limited to $2,500,000 or the percentage 
of guarantee multiplied by the principal and 
accrued interest together with protective ad-
vances, whichever is less. 

The Holder(s) or its duly authorized agent 
will also include evidence of its right to re-
quire payment from FmHA or its successor 
agency under Public Law 103–354. Such evi-
dence will consist of either the originals of 
the Loan Note Guarantee—DARBE and note 
properly endorsed to FmHA or its successor 
agency under Public Law 103–354 or the origi-
nal of the Assignment Guarantee Agreement 
properly assigned to FmHA or its successor 
agency under Public Law 103–354 without re-
course including all rights, title, and inter-
est in the loan. FmHA or its successor agen-
cy under Public Law 103–354 will be sub-
rogated to all rights of Holder(s). The Hold-
er(s) will include in its demand the amount 
due including unpaid principal, unpaid inter-
est (including any loan subsidy) to date of 
demand and interest subsequently accruing 
from date of demand to proposed payment 
date. Unless otherwise agreed to by FmHA or 
its successor agency under Public Law 103– 
354, such proposed payment will not be later 
than 30 days from the date of the demand. 

The FmHA or its successor agency under 
Public Law 103–354 office serving the Bor-
rower will promptly notify the Lender of the 
Holder(s) demand for payment. The Lender 
will promptly provide the FmHA or its suc-
cessor agency under Public Law 103–354 office 
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servicing the Borrower with the information 
necessary for FmHA or its successor agency 
under Public Law 103–354’s determination of 
the appropriate amount due the Holder(s). 
Any discrepancy between the amount 
claimed by the Holder(s) and the information 
submitted by the Lender must be resolved 
before payment will be approved. FmHA or 
its successor agency under Public Law 103– 
354 will notify both parties who must resolve 
the conflict before payment by FmHA or its 
successor agency under Public Law 103–354 
will be approved. Such a conflict will sus-
pend the running of the 30 day payment re-
quirement. Upon receipt of the appropriate 
information, the FmHA or its successor 
agency under Public Law 103–354 office serv-
icing the Borrower will review the demand 
and submit it to the State Director for 
verification. After reviewing the demand, 
the State Director will transmit the request 
to the FmHA or its successor agency under 
Public Law 103–354 Finance Office for 
issuance of the appropriate check. Upon 
issuance, the Finance Office will notify the 
office serving the Borrower and State Direc-
tor and remit the check(s) to the Holder(s). 

E. Lender consents to the purchase by 
FmHA or its successor agency under Public 
Law 103–354 and agrees to furnish on request 
by FmHA or its successor agency under Pub-
lic Law 103–354 a current statement certified 
by an appropriate authorized officer of the 
Lender of the unpaid principal and interest 
then owed by the Borrower on the loan and 
the amount due the Holder(s). Lender agrees 
that any purchase by FmHA or its successor 
agency under Public Law 103–354 does not 
change, alter or modify any of the Lender’s 
obligations to FmHA or its successor agency 
under Public Law 103–354 arising from said 
loan or guarantee, nor does such purchase 
waive any of the FmHA or its successor 
agency under Public Law 103–354’s rights 
against Lender, and FmHA or its successor 
agency under Public Law 103–354 will have 
the right to set-off against Lender all rights 
insuring to FmHA or its successor agency 
under Public Law 103–354 from the Holder 
against FmHA or its successor agency under 
Public Law 103–354’s obligation to Lender 
under the Loan Note Guarantee—DARBE. To 
the extent FmHA or its successor agency 
under Public Law 103–354 holds a portion of a 
loan, loan subsidy will not be paid the Lend-
er. 

F. Servicing fees assessed by the Lender to 
the Holder are collectible only from payment 
installments received by the Lender from 
the Borrower. When FmHA or its successor 
agency under Public Law 103–354 repurchases 
from a Holder, FmHA or its successor agency 
under Public Law 103–354 will pay the Holder 
only the amounts due the Holder, FmHA or 
its successor agency under Public Law 103– 
354 will not reimburse the Lender for serv-
icing fees assessed to a Holder and not col-

lected from payments received from the Bor-
rower. No servicing fee shall be charged 
FmHA or its successor agency under Public 
Law 103–354 and no such fee is collectible 
from FmHA or its successor agency under 
Public Law 103–354. 

G. Lender may also repurchase the guaran-
teed portion of the loan consistent with 
paragraph 10 of the Loan Note Guarantee— 
DARBE. 

XI. LIQUIDATION. 

If the Lender concludes that liquidation of 
a guaranteed loan account is necessary be-
cause of one or more defaults or third party 
actions that the Borrower cannot or will not 
cure or eliminate within a reasonable period 
of time, a meeting will be arranged by the 
Lender with FmHA or its successor agency 
under Public Law 103–354. When FmHA or its 
successor agency under Public Law 103–354 
concurs with the Lender’s conclusion or at 
any time concludes independently that liq-
uidation is necessary, it will notify the 
Lender and the matter will be handled as fol-
lows: 

The Lender will liquidate the loan unless 
FmHA or its successor agency under Public 
Law 103–354, at its option, decides to carry 
out liquidation. 

When the decision to liquidate is made, the 
Lender may proceed to purchase from Hold-
er(s) the guaranteed portion of the loan. The 
Holder(s) will be paid according to the provi-
sions in the Loan Note Guarantee—DARBE 
or the Assignment Guarantee Agreement— 
DARBE. 

When the decision to liquidate is made, the 
Lender may proceed to purchase from Hold-
er(s) the guaranteed portion of the loan. The 
Holder(s) will be paid according to the provi-
sions in the Loan Note Guarantee—DARBE 
or the Assignment Guarantee Agreement— 
DARBE. 

If the Lender does not purchase the guar-
anteed portion of the loan FmHA or its suc-
cessor agency under Public Law 103–354 will 
be notified immediately in writing. FmHA or 
its successor agency under Public Law 103– 
354 will then purchase the guaranteed por-
tion of the loan from the Holder(s). If FmHA 
or its successor agency under Public Law 
103–354 holds any of the guaranteed portion, 
FmHA or its successor agency under Public 
Law 103–354 will be paid first its pro rata 
share of the proceeds from liquidation of the 
collateral. 

A. Lender’s proposed method of liquida-
tion. Within 30 days after the decision to liq-
uidate, the Lender will advise FmHA or its 
successor agency under Public Law 103–354 in 
writing of its proposed detailed method of 
liquidation called a liquidation plan and will 
provide FmHA or its successor agency under 
Public Law 103–354 with: 

1. Such proof as FmHA or its successor 
agency under Public Law 103–354 requires to 
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establish the Lender’s ownership of the guar-
anteed loan promissory note(s) and related 
security instruments. 

2. Information lists concerning the Bor-
rower’s assets including real and personal 
property, fixtures, claims, contracts, inven-
tory (including perishables), accounts receiv-
able, personal and corporate guarantees, and 
other existing and contingent assets, advice 
as to whether or not each item is serving as 
collateral for the guaranteed loan. 

3. A proposed method of making the max-
imum collection possible on the indebted-
ness. 

4. If the outstanding principal DARBE loan 
balance including accrued interest is less 
than $200,000, the Lender will obtain an esti-
mate of the market and potential liquidated 
value of the collateral. On DARBE loan bal-
ances in excess of $200,000, the Lender will 
obtain an independent appraisal report on all 
collateral securing the loan, which will re-
flect the current market value and potential 
liquidation value. The appraisal report is for 
the purpose of permitting the Lender and 
FmHA or its successor agency under Public 
Law 103–354 to determine the appropriate liq-
uidation actions. Any independent apprais-
er’s fee will be shared equally by FmHA or 
its successor agency under Public Law 103– 
354 and the Lender. 

B. FmHA or its successor agency under 
Public Law 103–354’s response to Lender’s liq-
uidation plan. FmHA or its successor agency 
under Public Law 103–354 will inform the 
Lender in writing whether it concurs in the 
Lender’s liquidation plan within 30 days 
after receipt of such notification from the 
Lender. If FmHA or its successor agency 
under Public Law 103–354 needs additional 
time to respond to the liquidation plan, it 
will advise the Lender of a definite time for 
such response. Should FmHA or its successor 
agency under Public Law 103–354 and the 
Lender not agree on the Lender’s liquidation 
plan, negotiations will take place between 
FmHA or its successor agency under Public 
Law 103–354 and the Lender to resolve the 
disagreement. The Lender will ordinarily 
conduct the liquidation; however, should 
FmHA or its successor agency under Public 
Law 103–354 opt to conduct the liquidation, 
FmHA or its successor agency under Public 
Law 103–354 will proceed as follows: 

1. The Lender will transfer to FmHA or its 
successor agency under Public Law 103–354 
all rights and interest necessary to allow 
FmHA or its successor agency under Public 
Law 103–354 to liquidate the loan. In this 
event, the Lender will not be paid for any 
loss until after the collateral is liquidated 
and the final loss is determined by FmHA or 
its successor agency under Public Law 103– 
354. 

2. FmHA or its successor agency under 
Public Law 103–354 will attempt to obtain 

the maximum amount of proceeds from liq-
uidation. 

3. Options available to FmHA or its suc-
cessor agency under Public Law 103–354 in-
clude any one or combination of the usual 
commercial methods of liquidation. 

C. Acceleration. The Lender or FmHA or 
its successor agency under Public Law 103– 
354, if it liquidates, will proceed as expedi-
tiously as possible when acceleration of the 
indebtedness is necessary including giving 
any notices and taking any other legal ac-
tions required by the security instruments. 
A copy of the acceleration notice or other 
acceleration document will be sent to FmHA 
or its successor agency under Public Law 
103–354 or the Lender, as the case may be. 

D. Liquidation. Accounting and Reports. 
When the Lender conducts the liquidation, it 
will account for funds during the period of 
liquidation and will provide FmHA or its 
successor agency under Public Law 103–354 
with periodic reports on the progress of liq-
uidation, disposition of collateral, resulting 
costs and additional procedures necessary for 
successful completion of liquidation. The 
Lender will transmit to FmHA or its suc-
cessor agency under Public Law 103–354 any 
payments received from the Borrower and/or 
pro rata share of liquidation or other pro-
ceeds, etc. when FmHA or its successor agen-
cy under Public Law 103–354 is the holder of 
a portion of the guaranteed loan using Form 
FmHA or its successor agency under Public 
Law 103–354 1980–43, ‘‘Lender’s Guaranteed 
Loan Payment to FmHA or its successor 
agency under Public Law 103–354.’’ When 
FmHA or its successor agency under Public 
Law 103–354 liquidates, the Lender will be 
provided with similar reports on request. 

E. Determination of Loss and Payment. In 
all liquidation cases, final settlement will be 
made with the Lender after the collateral is 
liquidated. FmHA or its successor agency 
under Public Law 103–354 will have the right 
to recover losses paid under the guarantee 
from any party liable. 

1. Form FmHA or its successor agency 
under Public Law 103–354 449–30, ‘‘Loan Note 
Guarantee Report of Loss,’’ will be used for 
calculations of all estimated and final loss 
determinations. Estimated loss payments 
may be approved by FmHA or its successor 
agency under Public Law 103–354 after the 
Lender has submitted a liquidation plan ap-
proved by FmHA or its successor agency 
under Public Law 103–354. Payments will be 
made in accordance with applicable FmHA 
or its successor agency under Public Law 
103–354 regulations. 

2. When the Lender is conducting the liq-
uidation, and owns any of the guaranteed 
portion of the loan, it may request a ten-
tative loss estimate by submitting to FmHA 
or its successor agency under Public Law 
103–354 an estimate of loss that will occur in 
connection with liquidation of the loan. 
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FmHA or its successor agency under Public 
Law 103–354 will agree to pay an estimated 
loss settlement to the Lender provided the 
lender applies such amount due to the out-
standing principal balance owed on the guar-
anteed debt. Such estimate will be prepared 
and submitted by the Lender on Form FmHA 
or its successor agency under Public Law 
103–354 449–30, using the basic formula as pro-
vided on the report except that the appraisal 
value will be used in lieu of the amount re-
ceived from the sale of collateral. For Farm 
Ownership, Soil and Water, and Operating 
loans only, if it appears the liquidation pe-
riod will exceed 90 days, the Lender will file 
an estimated loss claim. Once this claim is 
approved by FmHA or its successor agency 
under Public Law 103–354, the Lender will 
discontinue interest accrual on the defaulted 
loan and the loss claim will be promptly 
processed in accordance with the applicable 
FmHA or its successor agency under Public 
Law 103–354 regulations. 

After the Report of Loss estimate has been 
approved by FmHA or its successor agency 
under Public Law 103–354, and within 30 days 
thereafter, FmHA or its successor agency 
under Public Law 103–354 will send the origi-
nal Report of Loss estimate to FmHA or its 
successor agency under Public Law 103–354 
Finance Office for issuance of a Treasury 
check in payment of the estimated amount 
due the Lender. 

After liquidation has been completed, a 
final loss report will be submitted on Form 
FmHA or its successor agency under Public 
Law 103–354 449–30 by the Lender to FmHA or 
its successor agency under Public Law 103– 
354. 

3. After the Lender has completed liquida-
tion, FmHA or its successor agency under 
Public Law 103–354 upon receipt of the final 
accounting and report of loss, may audit and 
will determine the actual loss. If FmHA or 
its successor agency under Public Law 103– 
354 has any questions regarding the amounts 
set forth in the final Report of Loss, it will 
investigate the matter. The Lender will 
make its records available to and otherwise 
assist FmHA or its successor agency under 
Public Law 103–354 in making the investiga-
tion. If FmHA or its successor agency under 
Public Law 103–354 finds any discrepancies, it 
will contact the Lender and arrange for the 
necessary corrections to be made as soon as 
possible. When FmHA or its successor agen-
cy under Public Law 103–354 finds the final 
Report of Loss to be proper in all respects, it 
will be tentatively approved in the space pro-
vided on the form for that purpose. 

4. When the Lender has conducted liquida-
tion and after the final Report of Loss has 
been tentatively approved: 

a. If the loss is greater than the estimated 
loss payment, FmHA or its successor agency 
under Public Law 103–354 will send the origi-
nal to the final Report of Loss to the Fi-

nance Office for issuance of a Treasury check 
in payment of the additional amount owed 
by FmHA or its successor agency under Pub-
lic Law 103–354 to the Lender. 

b. If the loss is less than the estimated 
loss, the Lender will reimburse FmHA or its 
successor agency under Public Law 103–354 
for the overpayment plus interest at the 
note rate from date of payment. 

5. If FmHA or its successor agency under 
Public Law 103–354 has conducted liquida-
tion, it will provide an accounting and Re-
port of Loss to the Lender and will pay the 
Lender in accordance with the Loan Note 
Guarantee—DARBE. 

6. In those instances where the Lender has 
made authorized protective advances, it may 
claim recovery for the guaranteed portion of 
any loss of monies advanced as protective 
advances and interest resulting from such 
protective advances as provided above, and 
such payment will be made by FmHA or its 
successor agency under Public Law 103–354 
when the final Report of Loss is approved. 

F. Maximum amount of interest loss pay-
ment. Notwithstanding any other provisions 
of this agreement, the amount payable by 
FmHA or its successor agency under Public 
Law 103–354 to the Lender cannot exceed the 
limits set forth in the Loan Note Guar-
antee—DARBE. If FmHA or its successor 
agency under Public Law 103–354 conducts 
the liquidation, loss occasioned by accruing 
interest will be covered by the guarantee 
only to the date FmHA or its successor agen-
cy under Public Law 103–354 accepts this re-
sponsibility. Loss occasioned by accruing in-
terest will be covered to the extent of the 
Loan Note Guarantee—DARBE to the date of 
final settlement when the liquidation is con-
ducted by the Lender provided it proceeds 
expeditiously with the liquidation plan ap-
proved by FmHA or its successor agency 
under Public Law 103–354. The balance of al-
lowable accrued interest payable to the 
Lender, if any, will be calculated on the final 
Report of Loss form. 

G. Application of FmHA or its successor 
agency under Public Law 103–354 loss pay-
ment. The estimated loss payment shall be 
applied as of the date of such payment. The 
total amount of the loss payment remitted 
by FmHA or its successor agency under Pub-
lic Law 103–354 will be applied by the Lender 
on the guaranteed portion of the loan debt. 
However, such application does not release 
the Borrower from liability. In all cases a 
final Form FmHA or its successor agency 
under Public Law 103–354 449–30 prepared and 
submitted by the Lender must be processed 
by FmHA or its successor agency under Pub-
lic Law 103–354 in order to close out the files 
at the FmHA or its successor agency under 
Public Law 103–354 Finance Office. 

H. Income from collateral. Any net rental 
or other income that has been received by 
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the Lender from the collateral will be ap-
plied on the guaranteed loan debt. 

I. Liquidation costs. Certain reasonable 
liquidation costs will be allowed during the 
liquidation process. The liquidation costs 
will be submitted as a part of the liquidation 
plan. Such costs will be deducted from gross 
proceeds from the disposition of collateral 
unless the costs have been previously deter-
mined by the Lender (with FmHA or its suc-
cessor agency under Public Law 103–354 writ-
ten concurrence) to be protective advances. 
If changed circumstances after submission of 
the liquidation plan require a revision of liq-
uidation costs, the Lender will procure 
FmHA or its successor agency under Public 
Law 103–354’s written concurrence prior to 
proceeding with the proposed changes. No in- 
house expenses of the Lender will be allowed. 
In-house expenses include, but are not lim-
ited to, employee’s salaries, staff lawyers, 
travel and overhead. 

J. Foreclosure. The parties owning the 
guaranteed portion and unguaranteed por-
tions of the loan will join the institute fore-
closure action or, in lieu of foreclosure, to 
take a deed of conveyance to such parties. 
When the conveyance is received and liq-
uidated, net proceeds will be applied to the 
guaranteed loan debt. 

K. Payment. Such loss will be paid by 
FmHA or its successor agency under Public 
Law 103–354 within 60 days after the review of 
the accounting of the collateral. 

XII. PROTECTIVE ADVANCES. 

Protective advances must constitute an in-
debtedness of the Borrower to the Lender 
and be secured by the security instrument(s). 
FmHA or its successor agency under Public 
Law 103–354 written authorization is required 
on all protective advances in excess of $500. 
Protective advances include, but are not lim-
ited to, advances made for taxes, annual as-
sessments, ground rent, hazard or flood in-
surance premiums affecting the collateral, 
and other expenses necessary to preserve or 
protect the security. Attorney fees are not a 
protective advance. 

XIII. ADDITIONAL LOANS OR ADVANCES. 

The Lender will not make additional ex-
penditures or new loans without first obtain-
ing the written approval of FmHA or its suc-
cessor agency under Public Law 103–354 even 
though such expenditures or loans will not 
be guaranteed. 

XIV. FUTURE RECOVERY. 

After a loan has been liquidated and a final 
loss has been paid by FmHA or its successor 
agency under Public Law 103–354, any future 
funds which may be recovered by the Lender, 
will be pro-rated between FmHA or its suc-
cessor agency under Public Law 103–354 and 
the Lender. FmHA or its successor agency 

under Public Law 103–354 will be paid such 
amount recovered in proportion to the per-
centage it guaranteed for the loan and the 
Lender will retain such amounts in propor-
tion to the percentage of the unguaranteed 
portion of the loan. 

XV. TRANSFER AND ASSUMPTION CASES. 

Refer to the applicable subpart of title 7 of 
CFR part 1980. 

If a loss should occur upon consummation 
of a complete transfer and assumption for 
less than the full amount of the debt and the 
transferor-debtor (including personal guar-
antees) is released from personal liability, 
the Lender, if it holds the guaranteed por-
tion, may file an estimated Report of Loss 
on Form FmHA or its successor agency 
under Public Law 103–354 449–30, ‘‘Loan Note 
Guarantee Report of Loss,’’ to recover its 
pro rata share of the actual loss at that 
time. In completing Form FmHA or its suc-
cessor agency under Public Law 103–354 449– 
30, the amount of the debt assumed will be 
entered on line 24 as Net Collateral (Recov-
ery). Approved protective advances and ac-
crued interest thereon made during the ar-
rangement of a transfer and assumption, if 
not assumed by the Transfer, will be entered 
on Form FmHA or its successor agency 
under Public Law 103–354 449–30, line 13 and 
14. 

XVI. BANKRUPTCY. 

A. The Lender is responsible for protecting 
the guaranteed loan debt and all collateral 
securing the loan in bankruptcy proceedings. 
When the loan is involved in a reorganiza-
tion bankruptcy proceeding under chapters 
11, 12 or 13 of the Bankruptcy Code, payment 
of loss claims may be made as provided in 
this paragraph XVI. For a chapter 7 bank-
ruptcy or liquidation plan in a chapter 11 
bankruptcy, only paragraphs XVI B3 and B6 
are applicable. 

B. Loss Payments. 
1. Estimated Loss Payments. 
a. If a borrower has filed for protection 

under a reorganization bankruptcy, the 
Lender will request a tentative estimated 
loss payment of accrued interest and prin-
cipal written off. This request can only be 
made after the bankruptcy plan is confirmed 
by the court. Only one estimated loss pay-
ment is allowed during the reorganization 
bankruptcy. All subsequent claims during re-
organization will be considered revisions to 
the initial estimated loss. A revised esti-
mated loss payment may be processed by 
FmHA or its successor agency under Public 
Law 103–354, at its option, in accordance with 
any court approved changes in the reorga-
nization plan. At the time the performance 
under the confirmed reorganization plan has 
been completed, the Lender is responsible for 
providing FmHA or its successor agency 
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under Public Law 103–354 with the docu-
mentation necessary to review and adjust 
the estimated loss claim to (a) reflect the ac-
tual principal and interest reduction on any 
part of the guaranteed debt determined to be 
unsecured and (b) to reimburse the Lender 
for any court ordered interest rate reduction 
during the term of the reorganization plan. 

b. The Lender will use Form FmHA or its 
successor agency under Public Law 103–354 
449–30, ‘‘Loan Note Guarantee Report of 
Loss,’’ to request an estimated loss payment 
and to review estimated loss payments dur-
ing the course of the reorganization plan. 
The estimated loss claim as well as any revi-
sions to this claim will be accompanied by 
applicable legal documentation to support 
the claim. 

c. Upon completion of the reorganization 
plan, the Lender will complete Form FmHA 
or its successor agency under Public Law 
103–354 1980–44, ‘‘Guaranteed Loan Borrower 
Default Status,’’ and forward this form to 
the Finance Office. 

2. Interest Loss Payments. 
a. Interest loss payments sustained during 

the period of the reorganization plan will be 
processed in accordance with paragraph XVI 
B1. 

b. Interest loss payments sustained after 
the reorganization plan is completed will be 
processed annually when the Lender sustains 
a loss as a result of a permanent interest 
rate reduction which extends beyond the pe-
riod of the reorganization plan. 

c. Form FmHA or its successor agency 
under Public Law 103–354 449–30 will be com-
pleted to compensate the Lender for the dif-
ference in interest rates specified on the 
Loan Note Guarantee—DARBE or Interest 
Rate Buydown Agreement and the rate of in-
terest specified by the bankruptcy court. 

3. Final Loss Payments. 
a. Final Loss Payments will be processed 

when the loan is liquidated. 
b. If the loan is paid in full without an ad-

ditional loss, the Finance Office will close 
out the estimated loss account at the time 
notification of payment in full is received. 

4. Payment Application. The Lender must 
apply estimated loss payments first to the 
unsecured principal of the guaranteed por-
tion of the debt and then to the unsecured 
interest of the guaranteed portion of the 
debt. In the event the bankruptcy court at-
tempts to direct the payments to be applied 
in a different manner, the Lender will imme-
diately notify the FmHA or its successor 
agency under Public Law 103–354 servicing 
office. 

5. Overpayments. Upon completion of the 
reorganization plan, the Lender will provide 
FmHA or its successor agency under Public 
Law 103–354 with the documentation nec-
essary to determine whether the estimated 
loss paid equals the actual loss sustained. If 
the actual loss sustained, as a result of the 

reorganization, is greater than the estimated 
loss payment, the Lender will submit a re-
vised estimated loss in order to obtain pay-
ment of the additional amount owed by 
FmHA or its successor agency under Public 
Law 103–354 to the Lender. If the actual loss 
payment is less than the estimated loss, the 
Lender will reimburse FmHA or its successor 
agency under Public Law 103–354 for the 
overpayment plus interest at the note rate 
from the date of the payment of the esti-
mated loss. 

6. Protective Advances. If approved protec-
tive advances were made prior to the bor-
rower having filed bankruptcy, as a result of 
prior liquidation action, these protective ad-
vances and accrued interest will be entered 
on Form FmHA or its successor agency 
under Public Law 103–354 449–30. 

XVII. OTHER REQUIREMENTS. 

This agreement is subject to all the re-
quirements of the applicable subpart of title 
7 CFR part 1980, and any future amendments 
of these regulations not inconsistent with 
this agreement. Interested parties may agree 
to abide by future FmHA or its successor 
agency under Public Law 103–354 regulations 
not inconsistent with this agreement. 

XVIII. EXECUTION OF AGREEMENTS. 

If this agreement is executed prior to the 
execution of the Loan Note Guarantee— 
DARBE, this agreement does not impose any 
obligation upon FmHA or its successor agen-
cy under Public Law 103–354 with respect to 
the execution of such contract. FmHA or its 
successor agency under Public Law 103–354 in 
no way warrants that such a contract has 
been or will be executed. 

XIX. NOTICES. 

All notices and actions will be initiated 
through FmHA or its successor agency under 
Public Law 103–354 for 
llllllllllllllllllllllll

(State) with mailing address at the date of 
this instrument 
Dated this lllll day of lllll, 19 
ll. 

LENDER: 

Attest: 
llllllllllllllllllllllll

(Seal) 
By 
llllllllllllllllllllllll

Title 
llllllllllllllllllllllll

United States of America 
Farmers Home Administration or its suc-
cessor agency under Public Law 103–354 
By 
llllllllllllllllllllllll

Title 
llllllllllllllllllllllll
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EXHIBIT B TO APPENDIX K 

USDA-FmHA or its successor agency under 
Public Law 103–354 
Form FmHA or its successor agency under 

Public Law 103–354 1980–72 
(Rev. 11–89) 
Type of Loan: lllll 

Applicable 7 CFR part 1980 
Subpartllll 

LOAN NOTE GUARANTEE 

DISASTER ASSISTANCE FOR RURAL BUSINESS 
ENTERPRISE (DARBE) 

GUARANTEED LOANS 

MAXIMUM LOSS PAYABLE BY FMHA OR ITS 
SUCCESSOR AGENCY UNDER PUBLIC LAW 103– 
354 TO A HOLDER OR LENDER IS $2,500,000 

llllllllllllllllllllllll

USDA-FmHA or its successor agency under 
Public Law 103–354 

From FmHA or its successor agency under 
Public Law 103–354 1980–72 

(Rev. 11–89) 
Type of Loan:lllll 

Applicable 7 CFR Part 1980 
Subpartlllll 

LOAN NOTE GUARANTEE 

DISASTER ASSISTANCE FOR 

RURAL BUSINESS ENTERPRISE (DARBE) 

GUARANTEED LOANS 

MAXIMUM LOSS PAYABLE BY FMHA OR ITS 
SUCCESSOR AGENCY UNDER PUBLIC LAW 103–354 

TO A HOLDER OR LENDER IS $2,500,000 

llllllllllllllllllllllll

Borrower— 
llllllllllllllllllllllll

Lender— 
llllllllllllllllllllllll

Lender’s Address 
llllllllllllllllllllllll

State 
llllllllllllllllllllllll

County 
llllllllllllllllllllllll

Date of Note 
llllllllllllllllllllllll

FmHA or its successor agency under Public 
Law 103–354 Loan Identification No. 
llllllllllllllllllllllll

Principal Amount of Loan $ 
—Borrower lllllllllllllllll

llllllllllllllllllllllll

Lender 

—Lender’s Address lllllllllllll

—State lllllllllllllllllll

County lllllllllllllllllll

—Date of Note lllllllllllllll

—FmHA or its successor agency under Pub-
lic Law 103–354 Loan Identification No. ll

—Lender’s IRS ID Tax No. lllllllll

—Principal Amount of Loan $ lllllll

The guaranteed portion of the loan is 
llllll which is llll (llll%) per-
cent of loan principal. The principal amount 
of loan is evidenced by llllll note(s) 
(includes bonds as appropriate) described 
below. The guaranteed portion of each note 
is indicated below. This instrument is at-
tached to note llll in the face amount of 
$llll and is number llll of llll. 

Lender’s identi-
fying Number 

Face 
amount 

Percent 
of total 

face 
amount 

Amount guaran-
teed 

$ % $ 

Total $llll 

100% 
100 $llll 

In consideration of the making of the sub-
ject loan by the above named Lender, the 
United States of America, acting through 
the Farmers Home Administration or its 
successor agency under Public Law 103–354 of 
the United States Department of Agriculture 
(herein called ‘‘FmHA or its successor agen-
cy under Public Law 103–354’’), pursuant to 
the Disaster Assistance Act of 1989 does here-
by agree that in accordance with and subject 
to the conditions and requirements herein, it 
will pay to: 

A. Holders: 
1. Any loss sustained by the Holder on the 

guaranteed portion and interest due on such 
portion up to a maximum aggregate amount 
of $2,500,000. On loans with multiple Holders 
and/or a Lender who owns part of the guaran-
teed portion, if the aggregate losses exceed 
$2,500,000, each Holder’s loss will be prorated 
by the percentage of the guaranteed portion 
of the loan the holder owns. 

B. The Lender the lesser of 1, or 2 below: 
1. Any loss sustained by the Lender on the 

guaranteed portion including: 
a. Principal and interest indebtedness as 

evidenced by said note(s) or by assumption 
agreement(s), and 

b. Principal and interest indebtedness on 
secured protective advances for protection 
and preservation of collateral made with 
FmHA or its successor agency under Public 
Law 103–354’s authorization, including but 
not limited to advances for taxes, annual as-
sessments, any ground rents, and hazard or 
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flood insurance premiums affecting the col-
lateral, but only to the extent that inclusion 
of such protective advances would not cause 
the total aggregate loss to exceed $2,500,000, 
or 

2. The guaranteed principal advanced to or 
assumed by the Borrower under said note(s) 
or assumption agreement(s) and any interest 
due thereon. 
But only up to a maximum aggregate 
amount of $2,500,000. On loans with single or 
multiple holders and a Lender who owns part 
of the guaranteed portion, if the aggregate 
losses exceed $2,500,000, the Lender’s loss will 
be prorated by the percentage of the guaran-
teed portion of the loan the Lender owns. 
If FmHA or its successor agency under Pub-
lic Law 103–354 conducts the liquidation of 
the loan, loss occasioned to a Lender by ac-
cruing interest (including any loan subsidy) 
after the date FmHA or its successor agency 
under Public Law 103–354 accepts responsi-
bility for liquidation will not be covered by 
this Loan Note Guarantee—DARBE. If Lend-
er conducts the liquidation of the loan, ac-
cruing interest (including any loan subsidy) 
shall be covered by this Loan Note Guar-
antee—DARBE to date of final settlement 
when the Lender conducts the liquidation ex-
peditiously in accordance with the liquida-
tion plan approved by FmHA or its successor 
agency under Public Law 103–354. 

DEFINITION OF HOLDER. 

The Holder is the person or organization 
other than the Lender who holds all or part 
of the guaranteed portion of the loan with no 
servicing responsibilities. Holders are pro-
hibited from obtaining any part(s) of the 
guaranteed portion of the loan with proceeds 
from any obligation, the interest on which is 
excludable from income, under section 103 of 
the Internal Revenue Code of 1954, as amend-
ed (IRC). When the Lender assigns a part(s) 
of the guaranteed loan to an assignee, the as-
signee becomes a Holder only when Form 
FmHA or its successor agency under Public 
Law 103–354 1980–73, ‘‘Assignment Guarantee 
Agreement—DARBE,’’ is used. Loan evi-
denced by a single note may be assigned only 
by using Form FmHA or its successor agency 
under Public Law 103–354 1980–73. 

DEFINITION OF LENDER. 

The Lender is the person or organization 
making and servicing the loan which is guar-
anteed under the provisions of the applicable 
subpart 7 CFR part 1980. The Lender is also 
the party requesting a loan guarantee. 

1. LOAN SERVICING. 

Lender will be responsible for servicing the 
entire loan, and the Lender will remain 
mortgagee and/or secured party of record not 
withstanding the fact that another party 
may hold a portion of the loan. When mul-

tiple notes are used to evidence a loan, Lend-
er will structure repayments as provided in 
the loan agreement. 

2. PRIORITIES. 

The entire loan will be secured by the same 
security with equal lien priority for the 
guaranteed and unguaranteed portions of the 
loan. The unguaranteed portion of the loan 
will not be paid first nor given any pref-
erence or priority over the guaranteed por-
tion. 

3. FULL FAITH AND CREDIT. 

The Loan Note Guarantee—DARBE con-
stitutes an obligation supported by the full 
faith and credit of the United States and is 
incontestable except for fraud or misrepre-
sentation of which Lender or any Holder has 
actual knowledge at the time it became such 
Lender or Holder or which Lender or any 
Holder participates in or condones. If the 
note to which this is attached or relates pro-
vides for payment of interest on interest, 
then this Loan Note Guarantee—DARBE is 
void. In addition, the Loan Note Guarantee— 
DARBE will be unenforceable by Lender to 
the extent any loss is occasioned by the vio-
lation of usury laws, negligent servicing, or 
failure to obtain the required security re-
gardless of the time at which FmHA or its 
successor agency under Public Law 103–354 
acquires knowledge of the foregoing. Any 
losses occasioned will be unenforceable to 
the extent that loan funds are used for pur-
poses other than those specifically approved 
by FmHA or its successor agency under Pub-
lic Law 103–354 in its Conditional Commit-
ment for Guarantee. Negligent servicing is 
defined as the failure to perform those serv-
ices which a reasonably prudent lender 
would perform in servicing its own portfolio 
of loans that are not guaranteed. The term 
includes not only the concept of a failure to 
act but also not acting in a timely manner 
or acting in a manner contrary to the man-
ner in which a reasonably prudent lender 
would act up to the time of loan maturity or 
until a final loss is paid. 

4. RIGHTS AND LIABILITIES. 

The guarantee and right to require pur-
chase will be directly enforceable by Holder 
notwithstanding any fraud or misrepresenta-
tion by Lender or any unenforceability of 
this Loan Note Guarantee—DARBE by Lend-
er. Nothing contained herein will constitute 
any waiver by FmHA or its successor agency 
under Public Law 103–354 of any rights it pos-
sesses against the Lender. Lender will be lia-
ble for and will promptly pay to FmHA or its 
successor agency under Public Law 103–354 
any payment made by FmHA or its successor 
agency under Public Law 103–354 to Holder 
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which if such Lender had held the guaran-
teed portion of the loan, FmHA or its suc-
cessor agency under Public Law 103–354 
would not be required to make. 

5. PAYMENTS. 

Lender will receive all payments of prin-
cipal, or interest, and will promptly remit to 
Holder(s) its pro rata share thereof deter-
mined according to its respective interest in 
the loan, less only Lender’s servicing fee. 

6. PROTECTIVE ADVANCES. 

Protective advances made by Lender pur-
suant to the regulations will be guaranteed 
against a percentage of loss to the extent 
provided in this Loan Note Guarantee— 
DARBE notwithstanding the guaranteed por-
tion of the loan that is held by another. 

7. REPURCHASE BY LENDER. 

The Lender has the option to repurchase 
the unpaid guaranteed portion of the loan 
from the Holder(s) within 30 days of written 
demand by the Holder(s) when: (a) the bor-
rower is in default not less than 60 days on 
principal or interest due on the loan or (b) 
the Lender has failed to remit to the Hold-
er(s) its pro rata share of any payment made 
by the borrower or any loan subsidy within 
30 days of its receipt thereof. The repurchase 
by the Lender will be for an amount equal to 
the unpaid guaranteed portion of principal 
and accrued interest less the Lender’s serv-
icing fee. The Loan Note Guarantee—DARBE 
will not cover the note interest to the Holder 
on the guaranteed loan(s) accruing after 90 
days from the date of the demand letter to 
the Lender requesting the repurchase. Hold-
er(s) will concurrently send a copy of de-
mand to FmHA or its successor agency under 
Public Law 103–354. The Lender will accept 
an assignment without recourse from the 
Holder(s) upon repurchase. The Lender is en-
couraged to repurchase the loan to facilitate 
the accounting for funds, resolve the prob-
lem, and to permit the borrower to cure the 
default, where reasonable. The Lender will 
notify the Holder(s) and FmHA or its suc-
cessor agency under Public Law 103–354 of its 
decision. As per the terms of this guarantee 
the maximum loss payment will not exceed 
$2,500,000 for principal, interest, and ap-
proved protective advances. 

8. FMHA OR ITS SUCCESSOR AGENCY UNDER 
PUBLIC LAW 103–354 PURCHASE. 

If Lender does not repurchase as provided 
by paragraph 7 hereof, FmHA or its successor 
agency under Public Law 103–354 will pur-
chase from Holder the unpaid principal bal-
ance of the guaranteed portion together with 
accrued interest to date of repurchase less 
Lender’s servicing fee, within thirty (30) 
days after written demand to FmHA or its 
successor agency under Public Law 103–354 

from Holder. The Loan Note Guarantee— 
DARBE will not cover the note interest to 
the Holder on the guaranteed loan(s) accru-
ing after 90 days from the date of the origi-
nal demand letter of the Holder to the Lend-
er requesting the repurchase. Such demand 
will include a copy of the written demand 
made upon the Lender. The Holder(s) or its 
duly authorized agent will also include evi-
dence of its right to require payment from 
FmHA or its successor agency under Public 
Law 103–354. Such evidence will consist of ei-
ther the original of the Loan Note Guar-
antee—DARBE properly endorsed to FmHA 
or its successor agency under Public Law 
103–354 or the original of the Assignment 
Guarantee Agreement—DARBE properly as-
signed to FmHA or its successor agency 
under Public Law 103–354 without recourse 
including all rights, title, and interest in the 
loan. FmHA or its successor agency under 
Public Law 103–354 will be subrogated to all 
rights of Holder(s). The Holder(s) will in-
clude in its demand the amount due includ-
ing unpaid principal, unpaid interest to date 
of demand and interest subsequently accru-
ing from date of demand to proposed pay-
ment date or $2,500,000, whichever is less. Un-
less otherwise agreed to by FmHA or its suc-
cessor agency under Public Law 103–354, such 
proposed payment will not be later than 30 
days from the date of demand. On loans with 
multiple Holders and/or a Lender who owns 
part of the guaranteed portion, if the aggre-
gate unpaid principal and unpaid interest on 
the guaranteed portion exceeds $2,500,000, the 
Holder will be paid on a prorated basis—pro-
rated by the percentage of the guaranteed 
portion of the loan the Holder owns. 

The FmHA or its successor agency under 
Public Law 103–354 will promptly notify the 
Lender of its receipt of the Holder(s)’s de-
mand for payment. The Lender will promptly 
provide the FmHA or its successor agency 
under Public Law 103–354 with the informa-
tion necessary for FmHA or its successor 
agency under Public Law 103–354 determina-
tion of the appropriate amount due the Hold-
er(s). Any discrepancy between the amount 
claimed by the Holder(s) and the information 
submitted by the Lender must be resolved 
before payment will be approved. FmHA or 
its successor agency under Public Law 103– 
354 will notify both parties who must resolve 
the conflict before payment by FmHA or its 
successor agency under Public Law 103–354 
will be approved. Such conflict will suspend 
the running of the 30 day payment require-
ment. Upon receipt of the appropriate infor-
mation, FmHA or its successor agency under 
Public Law 103–354 will review the demand 
and submit it to the State Director for 
verification. After reviewing the demand the 
State Director will transmit the request to 
the FmHA or its successor agency under 
Public Law 103–354 Finance Office for 
issuance of the appropriate check. Upon 
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issuance, the Finance Office will notify the 
office servicing the borrower and State Di-
rector and remit the check(s) to the Hold-
er(s). 

9. LENDER’S OBLIGATIONS. 

Lender consents to the purchase by FmHA 
or its successor agency under Public Law 
103–354 and agrees to furnish on request by 
FmHA or its successor agency under Public 
Law 103–354 a current statement certified by 
an appropriate authorized officer of the 
Lender of the unpaid principal and interest 
then owed by Borrowers on the loan and the 
amount including any loan subsidy then 
owed to any Holder(s). Lender agrees that 
any purchase by FmHA or its successor 
agency under Public Law 103–354 does not 
change, alter or modify any of the Lender’s 
obligations to FmHA or its successor agency 
under Public Law 103–354 arising from said 
loan or guarantee nor does it waive any of 
FmHA or its successor agency under Public 
Law 103–354’s rights against Lender, and that 
FmHA or its successor agency under Public 
Law 103–354 will have the right to set-off 
against Lender all rights inuring to FmHA 
or its successor agency under Public Law 
103–354 as the Holder of this instrument 
against FmHA or its successor agency under 
Public Law 103–354’s obligation to Lender 
under the Loan Note Guarantee—DARBE. 

10. REPURCHASE BY LENDER FOR SERVICING. 

If, in the opinion of the Lender, repurchase 
of the guaranteed portion of the loan is nec-
essary to adequately service the loan, the 
Holder will sell the portion of the loan to the 
Lender for an amount equal to the unpaid 
principal and interest on such portion. The 
Lender’s servicing fee will be subtracted 
from these amounts. The Loan Note Guar-
antee—DARBE will not cover the note inter-
est to the Holder on the guaranteed loans ac-
cruing after 90 days from the date of the de-
mand letter of the Lender or FmHA or its 
successor agency under Public Law 103–354 to 
the Holder(s) requesting the Holder(s) to ten-
der their guaranteed portion(s). 

a. The Lender will not repurchase from the 
Holder(s) for arbitrage purposes or other pur-
poses to further its own financial gain. 

b. Any repurchase will only be made after 
the Lender obtains FmHA or its successor 
agency under Public Law 103–354 written ap-
proval. 

c. If the Lender does not repurchase the 
portion from the Holder(s), FmHA or its suc-
cessor agency under Public Law 103–354 at its 
option may purchase such guaranteed por-
tions for servicing purposes. 

11. CUSTODY OF UNGUARANTEED PORTION. 

The Lender may retain, or sell the 
unguaranteed portion of the loan only 
through participation. Participation, as used 

in this instrument, means the sale of an in-
terest in the loan wherein the Lender retains 
the note, collateral securing the note, and 
all responsibility for loan servicing and liq-
uidation. 

12. WHEN GUARANTEE TERMINATES. 

This Loan Note Guarantee—DARBE will 
terminate automatically (a) upon full pay-
ment of the guaranteed loan; or (b) upon full 
payment of any loss obligation hereunder; or 
(c) upon written notice from the Lender to 
FmHA or its successor agency under Public 
Law 103–354 that the guarantee will termi-
nate 30 days after the date of notice, pro-
vided the Lender holds all of the guaranteed 
portion and the Loan Note Guarantee(s) are 
returned to be cancelled by FmHA or its suc-
cessor agency under Public Law 103–354. 

13. SETTLEMENT. 

The amount due under this instrument will 
be determined and paid as provided in the ap-
plicable Subpart of Part 1980 of Title 7 CFR 
in effect on the date of this instrument. 

14. NOTICES. 

All notice and actions will be initiated 
through the FmHA or its successor agency 
under Public Law 103–354 lllllll for 
lllll (State) with mailing address at the 
date of this instrument: 
llllllllllllllllllllllll

llllllllllllllllllllllll

United States of America 
Farmers Home Administration or its suc-
cessor agency under Public Law 103–354 
By: 
llllllllllllllllllllllll

Title: 
llllllllllllllllllllllll

(Date) 
llllllllllllllllllllllll

Assumption Agreement by 
llllllllllllllllllllllll

datedlllllllllll,19ll, 
Assumption Agreement by 
llllllllllllllllllllllll

datedlllllllllll,19ll. 

EXHIBIT C TO APPENDIX K 

USDA-FmHA or its successor agency under 
Public Law 103–354 

Form FmHA or its successor agency under 
Public Law 103–354 1980–73 

(Rev. 11–89) 
FORM APPROVED 
OMB NO. 0575–0029 
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ASSIGNMENT GUARANTEE AGREEMENT 

DISASTER ASSISTANCE FOR RURAL 
BUSINESS ENTERPRISE (DARBE) 

GUARANTEED LOAN 

MAXIMUM LOSS PAYABLE BY FMHA OR 
ITS SUCCESSOR AGENCY UNDER PUBLIC LAW 
103–354 TO A HOLDER OR LENDER IS 
$2,500,000 

Type of Loan: 
llllllllllllllllllllllll

Applicable 7 CFR Part 1980 Subpart 
llllllllllllllllllllllll

FmHA or its successor agency under Public 
Law 103–354 Loan Identification Number 
llllllllllllllllllllllll

llllll of llllll 

(Lender) has made a loan to 
llllllllllllllllllllllll

in the principal amount of $llllll as 
evidenced by a note(s) dated lllll. The 
United States of America, acting through 
Farmers Home Administration or its suc-
cessor agency under Public Law 103–354 
(FmHA or its successor agency under Public 
Law 103–354) entered into a Loan Note Guar-
antee—Disaster Assistance for Rural Busi-
ness Enterprise Guaranteed Loans (Form 
FmHA or its successor agency under Public 
Law 103–354 1980–72) with the Lender applica-
ble to such loan to guarantee the loan not to 
exceed llll % of the amount of the prin-
cipal advanced and any interest (including 
any loan subsidy) due thereon as provided 
therein. Under the Disaster Assistance and 
Rural Business Enterprise Guaranteed Loan 
program, the maximum cumulative payment 
to the holder(s) of the guaranteed portion of 
the loan is limited to $2,500,000 or the per-
centage of guarantee multiplied by the prin-
cipal and interest, whichever is less. 
lllll of lllll 

(Holder) desires to purchase from Lender 
llll % of the guaranteed portion of such 
loan. Copies of Borrower’s note(s) and the 
Loan Note Guarantee—Disaster Assistance 
for Rural Business Enterprises are attached 
hereto as a part hereof. 

NOW, THEREFORE, THE PARTIES AGREE: 

1. The principal amount of the loan now 
outstanding is $llllll. Lender hereby 
assigns to Holder llll % of the guaran-
teed portion of the loan representing 
$llllll of such loan now outstanding in 
accordance with all of the terms and condi-
tions hereinafter set forth. The Lender and 
FmHA or its successor agency under Public 
Law 103–354 certify to the Holder that the 
Lender has paid and FmHA or its successor 
agency under Public Law 103–354 has received 
the Guarantee Fee in exchange for the 
issuance of the Loan Note Guarantee—Dis-
aster Assistance for Rural Business Enter-
prises. 

2. LOAN SERVICING. The Lender will be re-
sponsible for servicing the entire loan and 
will remain mortgagee and/or secured party 
of record. The entire loan will be secured by 
the same security with equal lien priority 
for the guaranteed and unguaranteed por-
tions of the loan. 

The Lender will receive all payments on 
account of principal of, or interest on, the 
entire loan and shall promptly remit to the 
Holder its pro rata share thereof determined 
according to their respective interests in the 
loan, less only Lender’s servicing fee. 

3. SERVICING FEE. Holder agrees that Lend-
er will retain a servicing fee of llll per-
cent per annum of the unpaid balance of the 
guaranteed portion of the loan assigned here-
under. 

4. PURCHASE BY HOLDER. The guaranteed 
portion purchased by the Holder will always 
be a portion of the loan which is guaranteed. 
The Holder will hereby succeed to all rights 
of the Lender under the Loan Note Guar-
antee—Disaster Assistance for Rural Busi-
ness Enterprises to the extent of the as-
signed portion of the loan. The Lender, how-
ever, will remain bound by all the obliga-
tions under the Loan Note Guarantee—Dis-
aster Assistance for Rural Business Enter-
prises and the program regulations found in 
the applicable subpart of 7 CFR part 1980 now 
in effect and future FmHA or its successor 
agency under Public Law 103–354 program 
regulations not inconsistent with the provi-
sions hereof. 
Public reporting burden for this collection of in-
formation is estimated to average 2 hours per re-
sponse, including the time for reviewing instruc-
tions, searching existing data sources, gathering 
and maintaining the data needed, and com-
pleting and reviewing the collection of informa-
tion. Send comments regarding this burden esti-
mate or any other aspect of this collection of in-
formation, including suggestions for reducing 
this burden, to Department of Agriculture, 
Clearance Officer, OIRM, Room 404–W, Wash-
ington, DC 20250; and to the Office of Manage-
ment and Budget, Paperwork Reduction Project 
(OMB No. 0575–0029), Washington, DC 20503. 

5. FULL FAITH AND CREDIT. The Loan Note 
Guarantee—DARBE constitutes an obliga-
tion supported by the full faith and credit of 
the United States and is incontestable ex-
cept for fraud or misrepresentation of which 
the Lender or any Holder has actual knowl-
edge at the time of this assignment, or which 
the Holder participates in or condones. If the 
note to which this is attached or relates pro-
vides for payment of interest on interest, 
then this Loan Note Guarantee—DARBE is 
void. In addition, the Loan Note Guarantee— 
DARBE will be unenforceable by Lender to 
the extent any loss is occasioned by the vio-
lation of usury laws, negligent servicing, or 
failure to obtain the required security re-
gardless of the time at which FmHA or its 
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successor agency under Public Law 103–354 
acquires knowledge of the foregoing. Any 
losses occasioned will be unenforceable to 
the extent that loan funds are used for pur-
poses other than those specifically approved 
by FmHA or its successor agency under Pub-
lic Law 103–354 in its Conditional Commit-
ment for Guarantee. Negligent servicing is 
defined as the failure to perform those serv-
ices which a reasonably prudent lender 
would perform in servicing its own portfolio 
of loans that are not guaranteed. The term 
includes not only the concept of a failure to 
act but also not acting in a timely manner 
or acting in a manner contrary to the man-
ner in which a reasonably prudent lender 
would act up to the time of loan maturity or 
until a final loss is paid. 

6. RIGHTS AND LIABILITIES. The guarantee 
and right to require purchase will be directly 
enforceable by Holder notwithstanding any 
fraud or misrepresentations by Lender or 
any unenforceability of the Loan Note Guar-
antee—DARBE by Lender. Nothing con-
tained herein shall constitute any waiver by 
FmHA or its successor agency under Public 
Law 103–354 of any rights it possesses against 
the Lender, and the Lender agrees that 
Lender will be liable and will promptly reim-
burse FmHA or its successor agency under 
Public Law 103–354 for any payment made by 
FmHA or its successor agency under Public 
Law 103–354 to Holder which, if such Lender 
had held the guaranteed portion of the loan, 
FmHA or its successor agency under Public 
Law 103–354 would not be required to make. 
The Holder(s) upon written notice to the 
Lender may resell the unpaid balance of the 
guaranteed portion of the loan assigned here-
under. An endorsement may be added to the 
Form FmHA or its successor agency under 
Public Law 103–354 1980–73 to effectuate the 
transfer. 

7. REPURCHASE BY THE LENDER (DEFAULTS). 
The Lender has the option to repurchase the 
unpaid guaranteed portion of the loan from 
the Holder(s) within 30 days of written de-
mand by the Holder(s) when: (a) the borrower 
is in default not less than 60 days on prin-
cipal or interest due on the loan or (b) the 
Lender has failed to remit to the Holder(s) 
its pro rata share of any payment made by 
the borrower or any loan subsidy within 30 
days of its receipt thereof. The repurchase by 
the Lender will be for an amount equal to 
the unpaid guaranteed portion of principal 
and accrued interest (including any loan sub-
sidy), less the Lender’s servicing fee. The 
loan note guarantee will not cover the note 
interest to the Holder on the guaranteed 
loan(s) accruing after 90 days from the date 
of the demand letter to the Lender request-
ing the repurchase. Holder(s) will concur-
rently send a copy of demand to FmHA or its 
successor agency under Public Law 103–354. 
The Lender will accept an assignment with-
out recourse from the Holder(s) upon repur-

chase. The Lender is encouraged to repur-
chase the loan to facilitate the accounting 
for funds, resolve the problem, and to permit 
the borrower to cure the default, where rea-
sonable. The Lender will notify the Holder(s) 
and FmHA or its successor agency under 
Public Law 103–354 of its decision. As per the 
terms of the Loan Note Guarantee—DARBE 
the maximum loss payment will not exceed 
$2,500,000 for principal, interest and approved 
protective advances. 

8. PURCHASE BY FMHA OR ITS SUCCESSOR 
AGENCY UNDER PUBLIC LAW 103–354. If Lender 
does not repurchase as provided by para-
graph 7, FmHA or its successor agency under 
Public Law 103–354 will purchase from Holder 
the unpaid principal balance of the guaran-
teed portion together with accrued interest 
to date of repurchase, less Lender’s servicing 
fee, within 30 days after written demand to 
FmHA or its successor agency under Public 
Law 103–354 from the Holder. The Loan Note 
Guarantee—DARBE will not cover the note 
interest to the Holder on the guaranteed 
loans accruing after 90 days from the date of 
the original demand letter of the Holder to 
the Lender requesting the repurchase. Such 
demand will include a copy of the written de-
mand made upon the Lender. The Holder(s) 
or its duly authorized agent will also include 
evidence of its right to require payment from 
FmHA or its successor agency under Public 
Law 103–354. Such evidence will consist of ei-
ther the original of the Loan Note Guar-
antee—DARBE properly endorsed to FmHA 
or its successor agency under Public Law 
103–354 or the original of the Assignment 
Guarantee Agreement—DARBE properly as-
signed to FmHA or its successor agency 
under Public Law 103–354 without recourse 
including all rights, title, and interest in the 
loan. FmHA or its successor agency under 
Public Law 103–354 will be subrogated to all 
rights of Holder(s). The Holder will include 
in its demand the amount due including un-
paid principal, unpaid interest to date of de-
mand and interest subsequently accruing 
from date of demand to proposed payment 
date or $2,500,000, whichever is less. Unless 
otherwise agreed to by FmHA or its suc-
cessor agency under Public Law 103–354, such 
proposed payment will not be later than 30 
days from the date of demand. 

On loans with multiple Holders and/or a 
Lender who owns part of the guaranteed por-
tion, if the aggregate unpaid principal and 
unpaid interest on the guaranteed portion 
exceeds $2,500,000, the Holder will be paid on 
a prorated basis—prorated by the percentage 
of the guaranteed portion of the loan the 
Holders owns. 

The FmHA or its successor agency under 
Public Law 103–354 will promptly notify the 
Lender of its receipt of the Holder’s demand 
for payment. The Lender will promptly pro-
vide the FmHA or its successor agency under 
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Public Law 103–354 with the information nec-
essary for FmHA or its successor agency 
under Public Law 103–354’s determination of 
the appropriate amount due the Holder(s). 
Any discrepancy between the amount 
claimed by the Holder(s) and the information 
submitted by the Lender must be resolved 
before payment will be approved. FmHA or 
its successor agency under Public Law 103– 
354 will notify both parties who must resolve 
the conflict before payment will be approved. 
Such a conflict will suspend the running of 
the 30 day payment requirement. Upon re-
ceipt of the appropriate information, FmHA 
or its successor agency under Public Law 
103–354 will review the demand and submit it 
to the State Director for verification. After 
reviewing the demand the State Director 
will transmit the request to the FmHA or its 
successor agency under Public Law 103–354 
Finance Office for issuance of the appro-
priate check. Upon issuance, the Finance Of-
fice will notify the office servicing the bor-
rower and the State Director and remit the 
check(s) to the Holder(s). 

9. LENDER’S OBLIGATIONS. Lender consents 
to the purchase by FmHA or its successor 
agency under Public Law 103–354 and agrees 
to furnish on request by FmHA or its suc-
cessor agency under Public Law 103–354 a 
current statement certified by an appro-
priate authorized officer of the Lender of the 
unpaid principal and interest then owed by 
Borrowers on the loan and the amount then 
owed to any Holder(s). Lender agrees that 
any purchase by FmHA or its successor 
agency under Public Law 103–354 does not 
change, alter or modify any of the Lender’s 
obligations to FmHA or its successor agency 
under Public Law 103–354 arising from said 
loan or guarantee nor does it waive any of 
FmHA or its successor agency under Public 
Law 103–354’s rights against Lender, and that 
FmHA or its successor agency under Public 
Law 103–354 shall have the right to set-off 
against Lender all rights inuring to FmHA 
or its successor agency under Public Law 
103–354 as the Holder of this instrument 
against FmHA or its successor agency under 
Public Law 103–354’s obligation to Lender 
under the Loan Note Guarantee—DARBE. 

10. REPURCHASE BY LENDER FOR SERVICING. 
If, in the opinion of the Lender, repurchase 
of the assigned portion of the loan is nec-
essary to adequately service the loan, the 
Holder will sell the assigned portion of the 
loan to the Lender for an amount equal to 
the unpaid principal and interest on such 
portion. The Lender’s servicing fee will be 
subtracted from these amounts. The loan 
note guarantee will not cover the note inter-
est to the Holder on the guaranteed loans ac-
cruing after 90 days from the date of the de-
mand letter of the Lender or FmHA or its 
successor agency under Public Law 103–354 to 
the Holder(s) requesting the Holder(s) to ten-
der their guaranteed portion(s). 

a. The Lender will not repurchase from the 
Holder(s) for arbitrage purpose or other pur-
poses to further its own financial gain. 

b. Any repurchase will only be made after 
the Lender obtains FmHA or its successor 
agency under Public Law 103–354 written ap-
proval. 

c. If the Lender does not repurchase the 
portion from the Holder(s), FmHA or its suc-
cessor agency under Public Law 103–354 at its 
option may purchase such guaranteed por-
tions for servicing purposes. 

11. FORECLOSURE. The parties owning the 
guaranteed portions and unguaranteed por-
tion of the loan will join to institute fore-
closure action, or in lieu of foreclosure, take 
a deed of conveyance to such parties. 

12. REASSIGNMENT. Holder upon written no-
tice to Lender and FmHA or its successor 
agency under Public Law 103–354 may reas-
sign the unpaid guaranteed portion of the 
loan sold hereunder. Upon such notification, 
the assignee will succeed to all rights and 
obligations of the Holder hereunder. 

13. NOTICES. All notices and actions will be 
initiated through the FmHA or its successor 
agency under Public Law 103–354 llllll 

for llllll (state) with mailing address 
at the date of this assignment: 
llllllllllllllllllllllll

Dated this llllll day of llllll, 
19ll. 
Lender: 
llllllllllllllllllllllll

Address: 
llllllllllllllllllllllll

Attest: llllll(Seal) 
By 
llllllllllllllllllllllll

Title 
llllllllllllllllllllllll

Holder: 
llllllllllllllllllllllll

Address: 
llllllllllllllllllllllll

Attest: llllll(Seal) 
By 
llllllllllllllllllllllll

Title 
llllllllllllllllllllllll

United States of America 
Farmers Home Administration or its suc-
cessor agency under Public Law 103–354 
Address: 
llllllllllllllllllllllll

llllllllllllllllllllllll

By 
llllllllllllllllllllllll

Title 
llllllllllllllllllllllll

[54 FR 42483, Oct. 17, 1989, as amended at 55 
FR 137, Jan. 3, 1990; 55 FR 19245, May 8, 1990] 

EXHIBIT G TO SUBPART E OF PART 1980 

NOTE: The Exhibit is not published in the 
Code of Federal Regulations. It is available 
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in any FmHA or its successor agency under 
Public Law 103–354 office. 

[54 FR 1599, Jan. 13, 1989] 

Subparts F–I [Reserved] 

PARTS 1981–1999 [RESERVED] 
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